
IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF NEW YORK

BRIGHT KIDS NYC, INC.; BRIGHT KIDS 
CHICAGO, INC.; BIGE DORUK; IB OLSEN, 
MIKE’S AUTO SERVICE, INC., MICHAEL L. 
PEDERSON, PIM SALONS, LLC D/B/A 
BEAUTIFUL BRANDS; MARCIA VAN 
CAMP; DBR CONSTRUCTION; JULIE COX; 
THE CEDARS OF LEBANON LLC; and 
THEODORE MONSOUR II, individually and 
on behalf of all those similarly situated,

Plaintiffs,

v.

KABBAGE, INC., a Delaware corporation; 
ROBERT FROHWEIN, individually and, 
KATHRYN PETRALIA, individually,

Defendants.

Docket No.:

JURY TRIAL DEMANDED

CLASS ACTION COMPLAINT

Plaintiffs DBR Construction, Julie Cox, Bright Kids NYC, Inc., Bright Kids Chicago, Inc., 

Bige Duruk, Ib Olsen, Mike’s Auto Service, Inc., Michael L. Pederson, Pim Salons, LLC d/b/a 

Beautiful Brands and Marcia Van Camp, The Cedars of Lebanon, LLC, Theodore Monsour, II 

(collectively “Plaintiffs”) hereby bring this Class Action Complaint against Kabbage, Inc. 

(“Kabbage”), Robert Frohwein and Kathryn Petralia (collectively, “Defendants”).  In support, 

Plaintiffs, individually and on behalf of all those similarly situated, hereby alleges, upon due 

investigation, and, where stated, due information and reasonable belief, as follows:

NATURE OF THE ACTION

1. As a matter of their strong public policy, more than a dozen states place limits on 

the amount of interest that can be charged on business loans. 
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2. Plaintiffs are small businesses and their individual owners who have been 

victimized by Defendants’ unscrupulous scheme to evade these state imposed limits through their 

illegal “rent-a-bank” scheme.

3. Kabbage is an online digital technology company which provides funding directly 

to small businesses and consumers through an automated lending platform.

4. In order to obtain clients for its loans, Kabbage aggressively markets, underwrites 

and services short-term loans to small businesses in need of quick capital. 

5. These loans often substantially exceed the statutory maximum legal interest rate in 

violation of state usury laws. 

6. In an effort to hide—and ostensibly legalize—its illegal activities, Kabbage entered 

into an illegal “rent-a-bank” scheme with Celtic Bank, a foreign state chartered bank in Utah (a 

state with no maximum interest rate for commercial loans).  See Ex. 1.

7. The enterprise’s purpose is to evade the criminal usury laws of states throughout 

the country, including California, Colorado, Massachusetts and New York.

8. Under this “rent-a-bank” scheme, Kabbage originates, underwrites, securitizes and 

funds the loans, and then enters into sham transactions with Celtic Bank, which acts as the lender 

in name only.  See e.g., Kabbage Asset Securitization LLC, Series 2017-1, Additional Notes, 

attached as Ex. 2.

9. Thus, in economic reality, Kabbage markets, underwrites, prices, approves, funds, 

and collects upon 100% of the loans.  It also bears 100% risk of loss.  

10. In contrast, Celtic Bank owns the receivables on paper for just two-days, bears zero 

risk of loss and literally does not lift a finger to service the loan.  
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11. From the inception of every loan that it originates, Kabbage is contractually 

obligated to purchase from Celtic Bank 100% of those receivables.  

12. Celtic Bank retains no ownership or monetary interest in the receivables, and 

therefore, it has absolutely no economic risk of loss due to a borrower’s non-payment or 

subsequent default. See e.g., Kabbage Asset Securitization LLC, Series 2017-1, Additional Notes, 

attached as Ex. 2.

13. Put another way, Celtic Bank rents its charter to Kabbage in exchange for a 

commission on loans originated and funded by Kabbage but nominally made under Celtic’s name 

for the purpose of evading state usury laws.  See Ex. 3, Hannon, J., The True Lender Doctrine: 

Function Over Form as a Reasonable Constraint on the Exportation of Interest Rates, Duke Law 

Journal, Vol. 67:1261, 1285 (2018) (“[R]ent-a-charter participants are likely to seize on factors 

identified by courts applying the true lender doctrine and subsequently attempt to structure the 

form of their relationships so as to avoid the appearance of sham transactions.”).

14. Due to the volume and risk inherent in high-interest loans, Celtic Bank itself would 

never be able to make and to keep the loans on its balance sheet because they would create an 

unacceptable risk under FDIC regulations.

15. Kabbage, however, willingly approves and takes on these high-risk loans because 

it charges these small businesses usurious interest rates that are as high as 95% APR.

16. The result of these high interest rates can be devastating to struggling small 

businesses in desperate need of capital.  For example, on a $100,000 loan, the most that can be 

charged per year under New York criminal law is $25,000.  At a 95% APR, Kabbage would be 

charging a struggling small business $58,547.  That is double the amount permitted in Colorado 
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and New York, nearly triple the amount permitted in Massachusetts, and more than five times the 

amount permitted in California.  

17. In charging these unlawful interest rates, Kabbage itself has repeatedly admitted 

that the arrangement is a sham and that Kabbage is the true lender. 

18. For example, during a joint webinar presented in partnership with the National 

Federation of Independent Business, Kabbage's co-founder and COO, Kathryn Petralia, 

acknowledged that Kabbage is the direct lender:

Question:  “Are you a direct lender?” 

Answer:  “The answer is yes. We are not a marketplace lender.  We do securitize the 
receivables that are generated, the loans that are  generated, meaning we have investors 
in those loans that we make, but Kabbage actually takes the risk of loss. All of our 
loans are made in partnership with Celtic Bank, which is a Utah bank regulated by the 
FDIC.”1

19. In another public interview, Petralia admitted:  

“We’re a little bit different just, again, because we’re a direct lender. So we take balance 
sheet risk, we securitize the receivable. So we don’t have the exact same risk because we 
don’t have retail investors. For us, what happens is rates go up. We pay more. Our 
customers pay more. That kind of sucks. But we don’t have that same exact kind of 
platform risk, I think, that folks like Prosper may have.”2

  
20. This type of “rent-a-bank” scheme is illegal and has been the subject of numerous 

enforcement actions by Attorneys General in different states.

21. In their letter to the FDIC on January 22, 2019, ten state attorneys general decried 

rent-a-bank schemes that seek to evade their state usury laws, including the state attorneys general 

for California, Colorado, Massachusetts and New York.  See Ex. 5.  

                                                
1  See The Ins and Outs of Online Lending with Kabbage (Webinar Transcript), Kabbage, 
https://www.kabbage.com/blog/ins-outs-online-lending-kabbage-co-founder-kathryn-petralia-webinar-
transcript/ (last accessed Mar. 10, 2018) (emphasis added); Ex. 4.
2  See https://www.cbinsights.com/research/marketplace-lending-competition-brutal/ (emphasis added).
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22. Through this unlawful scheme, Kabbage has systematically collected usurious 

interest from small businesses since March 2014 and continues to violate state usury laws today.

23. In addition to charging unlawful interest rates, the scheme is designed to trap small 

businesses in a never-ending cycle of debt.  

24. The average Kabbage customer enters into an astonishing twenty-two loans with 

Kabbage over just a four-year period.3

25. When the small businesses that take on these usurious loans are unable to keep up 

with their debt repayments, Kabbage then sells the debt to TBF Financial, Inc. (“TBF”), a third-

party debt collector, who takes over and acts as the collection arm for the criminal enterprise.

26. As occurred here, this classic “rent-a-bank” scheme typically results in litigation, 

as TBF sues the borrowers for defaulting on the usurious and predatory Kabbage loans.

27. Under the controlling law of this Circuit, however, neither Kabbage nor TBF are 

entitled to federal preemption.  Thus, both are subject to applicable state usury laws.  See Madden 

v. Midland Funding, LLC, 786 F.3d 246, 251-53 (2d Cir. 2015) (“Although national banks’ agents 

and subsidiaries exercise national banks’ powers and receive protection under the NBA when 

doing so, extending those protections to third parties would create an end-run around usury laws 

for non-national bank entities that are not acting on behalf of a national bank.”).  

28. Defendants’ rent-a-bank scheme here is precisely the type of sham arrangement the 

Second Circuit intended to prevent when it decided Madden.  

29. Plaintiffs now bring this class action lawsuit to put an end to Defendants’ unlawful 

scheme, and to remunerate the many thousands of similarly situated victims located in California, 

Colorado, Massachusetts and New York. 

                                                
3  See https://player.fm/series/cb-insights-a-conversation-with-2380182/a-conversation-with-kathryn-petralia-
coo-co-founder-of-kabbage. 
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THE PARTIES

30. Plaintiff Bright Kids NYC, Inc. is a New York corporation located in New York, 

New York.

31. Plaintiff Bright Kids Chicago, Inc. is an Illinois corporation located at in New York, 

New York.

32. Plaintiff Ib Olsen is a New York citizen and resident located in New York, New 

York.

33. Plaintiff Bige Doruk is a New York citizen and resident located in New York, New 

York.

34. Plaintiff Julie Cox is citizen and resident of California located in Apple Valley, 

California.

35. Plaintiff DBR Construction is a sole proprietorship of Julie Cox located and 

operated under the laws of California.

36. Plaintiff Mike’s Auto Service, Inc. is a Massachusetts automotive repair business 

located in Somerville, Massachusetts.

37. Plaintiff Michael L. Pederson is a resident and citizen of Wakefield, Massachusetts.

38. Plaintiff Pim Salons, LLC d/b/a Beautiful Brands is a Massachusetts business 

located in Brighton, Massachusetts.

39. Plaintiff Marcia Van Camp is a resident and citizen of Westborough, 

Massachusetts.

40. Plaintiff The Cedars of Lebanon, LLC is Colorado company located Durango, 

Colorado.
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41. Plaintiff Theodore Monsour, II, is an individual and resident and citizen of 

Colorado with a place of residence in Durango, Colorado.

42. Defendant Kabbage is a limited liability company duly organized and existing 

under the laws of the State of Georgia, with its principal place of business located at 25B Peachtree 

Street NE, Suite 1688, Atlanta, GA 30309.

43. Defendant Robert Frohwein is an individual resident and citizen of Georgia with a 

principal place of business at 925B Peachtree Street NE, Suite 1688, Atlanta, GA 30309.

44. Defendant Kathryn Petralia is an individual resident and citizen of Georgia

principal place of business at 925B Peachtree Street NE, Suite 1688, Atlanta, GA 30309.

JURISDICTION

45. Each Defendant is subject to the personal jurisdiction of this Court because each 

Defendant regularly transacts business within the State of New York and has purposefully availed 

itself of the laws of New York for the specific transactions at issue.

46. The Court has subject matter jurisdiction pursuant to 28 U.S.C. § 1332(d)(2), 

because (i) at least one member of the Class is a citizen of a different state than Defendants, (ii) 

the amount in controversy exceeds $5,000,000 exclusive of interest and costs, and (iii) none of the 

exceptions under that subsection apply to this action.

47. The Court has subject-matter jurisdiction over this dispute pursuant to 28 U.S.C. 

§ 1331 based on Plaintiffs’ claims for violations of the Racketeer Influenced and Corruption 

Organizations Act, 18 U.S. C. §§ 1961–68.

48. The Court has subject-matter jurisdiction over Plaintiffs’ state-law claims because 

they are so related to Plaintiffs’ federal claims that they form part of the same case or controversy 

under Article III of the United States Constitution.
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49. Venue is proper because each Defendants regularly conducts business within this 

judicial district.

FACTUAL BACKGROUND

Kabbage “Rents” a Utah Bank to Violate State Usury Laws

50. Defendants’ rent-a-bank scheme began on or around March 20, 2014 when 

Kabbage entered into a “Program Management Agreement” (“PMA”) with Celtic Bank.

51. Pursuant to the PMA, Celtic Bank agreed to “issue” business loans through the 

marketing efforts of Kabbage.

52. Kabbage and Celtic amended their PMA on June 30, 2015.  One of the principle 

changes to the agreement was that the 5% participation interest that Celtic Bank was retaining in 

the loan receivables under the original agreement was eliminated.  

53. Under the new agreement, Kabbage was obligated to purchase Celtic Bank’s minor 

participation interest in all outstanding loans and it was required to purchase 100% of the loan 

receivables on all loans Kabbage originated going forward—after just two days.  

54. Thus, as of June 30, 2015, 100% of the economic interest and risk for all loans that 

were “issued” in Celtic Bank’s name was borne by Kabbage who was and is the true lender.

55. Defendants’ rent-a-bank scheme was and is designed for one purpose: to allow 

third-party lenders like Kabbage to circumvent state usury laws.

56. Kabbage actually holds itself out as a direct lender notwithstanding its false claims 

that the loans are “issued” by Celtic Bank.

57. As pled above, during a joint webinar presented in partnership with the National 

Federation of Independent Business, Ms. Petralia explicitly acknowledged that Kabbage is the 

direct lender in transactions involving Celtic Bank.
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58. As further evidence of the sham, each loan made to Plaintiffs was titled “Kabbage 

Business Loan Agreement,” and Kabbage—not Celtic—bore the risk of loss on each. 

59. Moreover, in the origination, execution, and financing of the loans, Plaintiffs at all 

times dealt exclusively with Kabbage.    

60. In fact, from the inception of the loans, Plaintiffs were directed to make payments 

directly to Kabbage, and to provide all notices under the loans to Kabbage.  

61. Plaintiffs had absolutely no dealings of any kind with Celtic Bank on any of these 

loan transactions.

The Criminal RICO Enterprise

62. Since at least March 2014 and continuing through the present, the members of the 

Enterprise have had ongoing relations with each other through common control/ownership, shared 

personnel and/or one or more contracts or agreements relating to and for the purpose of originating, 

underwriting, servicing and collecting upon unlawful debt issued by the Enterprise to small 

businesses throughout the United States, including Plaintiffs and the Class Members.

A. Each Member’s Role in the Enterprise.

63. The Enterprise has organized itself into a cohesive group with specific and assigned 

responsibilities and a command structure to operate as a unit in order to accomplish the common 

goals and purposes of collecting upon unlawful debts including as follows:

a) Defendant Frohwein

64. Frohwein is the co-founder and Chief Executive Officer of Kabbage.  Together with 

Defendant Petralia, Frohwein is responsible for the day-to-day operations of the Enterprise and 

has final say on all business decisions of the Enterprise including, without limitation, which 

usurious loans the Enterprise will fund, how such loans will be funded, which of Investors will 
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fund each loan and the ultimate payment terms, amount and period of each usurious loan, including 

the loans extended to Plaintiffs and the Class Members.  Frohwein participated in, oversaw and 

ultimately approved the rent-a-bank scheme used to transact each of the loans extended to Plaintiffs 

and the Class Members.

65. In his capacity as one of the day-to-day leaders of the Enterprise, Frohwein, 

together with Petralia, is responsible for creating, approving and implementing the policies, 

practices and instrumentalities used by the Enterprise to accomplish its common goals and 

purposes including: (i) the rent-a-bank scheme at issue; (ii) the method and manner used by the 

Enterprise to attempt to avoid applicable usury laws; (iii) the method and manner of the 

Enterprise’s collection of an unlawful debt; and (iv) the financing of the Enterprise.  All such forms 

were used to make and collect upon the unlawful loans including, without limitation, the loans 

extended to Plaintiffs and the Class Members.

66. Frohwein has also taken actions and, directed other members of the Enterprise to 

take actions necessary to accomplish the overall goals and purposes of the Enterprise including 

directing the affairs of the Enterprise, funding the Enterprise, soliciting and recruiting members of 

the Enterprise, directing members of the Enterprise to collect upon the unlawful loans and 

executing legal documents in support of the Enterprise.

67. Frohwein has ultimately benefited from the Enterprise’s funneling of the usurious 

loan proceeds to Kabbage, Celtic Bank, TBF, and Petralia.

b) Defendant Petralia

68. Petralia is the co-founder and Chief Financial Officer of Kabbage.  Together with 

Frohwein, Petralia is responsible for the day-to-day operations of the Enterprise and has final say 

on all business decisions of the Enterprise including, without limitation, which usurious loans the 
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Enterprise will fund, how such loans will be funded, which of the Investors will fund each loan 

and the ultimate payment terms, amount and period of each usurious loan.  Petralia participated in, 

oversaw and ultimately approved the rent-a-bank scheme used to transact each of the loans 

extended to Plaintiffs and the Class Members.

69. In her capacity as one of the day-to-day leaders of the Enterprise, Petralia, together 

with Frohwein, is responsible for creating, approving and implementing the instrumentalities used 

by the Enterprise to accomplish its common goals and purposes including: (i) the rent-a-bank 

scheme at issue; (ii) the method and manner used by the Enterprise to attempt to avoid applicable 

usury laws; (iii) the method and manner of the Enterprise’s collection of an unlawful debt; and (iv) 

the financing of the Enterprise. All such forms were used to make and collect upon the unlawful 

loans including, without limitation, the loans extended to Plaintiffs and the Class Members.

70. Petralia has also taken actions and, directed other members of the Enterprise to take 

actions, necessary to accomplish the overall goals and purposes of the Enterprise including 

personally marketing the unlawful loans through numerous personal appearances at trade shows, 

radio shows, and media interviews.

71. Petralia has ultimately benefited from the Enterprise’s funneling of the usurious 

loan proceeds to Kabbage, Celtic Bank, TBF, and Frohwein.

c) Defendant Kabbage

72. Kabbage is organized under the laws of Georgia and maintains officers, books, 

records, and bank accounts independent of Celtic Bank, and TBF.

73. Directly and through Frohwein, Petralia and its other agent employees, Kabbage 

has been an active participant and central person in the operation and management of the Enterprise 

and its affairs, and in the orchestration, perpetration, and execution of the Enterprise’s collection 
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of unlawful debts.  Kabbage has been and continues to be responsible for: (i) entering into contracts 

with brokers to solicit borrowers for the Enterprise’s usurious loans and participation agreements 

with Investors to fund the usurious loans; (ii) pooling the funds of Investors in order to fund each 

usurious loan; (iii) underwriting the usurious loans and determining the ultimate rate of usurious 

interest to be charged under each loan; (iv) entering into the loans on behalf of the Enterprise; (v) 

servicing the usurious loans; and (vi) setting up and implementing the ACH withdrawals used by 

the Enterprise to collect upon the unlawful debt.

74. In this case, Kabbage: (i) solicited borrowers, including Plaintiffs and other Class 

Members; (ii) pooled funds from Investors to fund the loans; (iii) underwrote the loans; (iv) entered 

into the loans; and (v) collected upon the unlawful debt evidenced by the loans by effecting daily 

ACH withdrawals from the bank accounts of Plaintiffs and the Class Members.

75. Kabbage has ultimately benefited from the Enterprise’s funneling of the usurious 

loan proceeds to Celtic Bank, TBF, Frohwein and Petralia.

d) Non-Party Celtic Bank

76. Celtic Bank is organized under the laws of Utah and maintains officers, books, 

records, and bank accounts independent of Kabbage, Celtic Bank and TBF.

77. Directly and through its other agent employees, Celtic Bank has been an active 

participant and central person in the operation and management of the Enterprise and its affairs, 

and in the orchestration, perpetration, issuance, execution and collection of the Enterprise’s 

unlawful debts.  Celtic Bank has been and continues to be responsible for: (i) acting as the front 

for the issuer of each of the loans; (ii) acting as the front for the funder of each of the loans; (iii) 

acting as the front for the underwriting of each of the loans; and (iv) acting as the front for 

collecting upon each of the loans.
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78. In this case, Celtic Bank allowed the Enterprise to use its name as the party: (i) 

issuing the loans; (ii) funding the loans; (iii) underwriting the loans; and (iv) entering into the 

loans, including the loans to Plaintiffs and other Class Members.

79. Celtic Bank has ultimately benefited from the Enterprise’s funneling of the usurious 

loan proceeds to Kabbage, TBF, Frohwein and Petralia.

e) Non-Party TBF

80. TBF is a debt collection company.  It is organized under the laws of Illinois and 

maintains officers, books, records, and bank accounts independent of Kabbage and Celtic Bank.

81. Upon default of a borrower’s obligations under the usurious loan agreements and 

in furtherance of the Enterprise’s goal of collecting upon the unlawful debt, at the Defendants’ 

direction, TBF collects upon the unlawful debts.

82. In furtherance of the Enterprise’s goal of collecting upon the unlawful debt, TBF 

has filed numerous lawsuits to collect upon the unlawful debts of the Enterprise.

83. TBF has ultimately benefited from the Enterprise’s funneling of the usurious loan 

proceeds to Kabbage, Celtic Bank, Frohwein and Petralia.

B. Interstate Commerce

84. Members of the Enterprise maintain offices in Georgia, Illinois and Utah and use 

personnel in these offices to originate, underwrite, fund, service and collect upon the usurious 

loans made by the Enterprise to entities in California, Colorado, Massachusetts, and New York, 

including Plaintiffs and the Class Members, and throughout the United States via extensive use of 
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interstate emails, mail, wire transfers and bank withdrawals processed through an automated 

clearing house.

85. In the present case, all communications between the members of the Enterprise, 

Plaintiffs and the Class Members were by interstate email and mail, wire transfers or ACH debits 

and other interstate wire communications. Specifically, the Enterprise used interstate emails to 

originate, underwrite, service and collect upon the loans, fund the advances under each of the loans 

and collect the payments via interstate electronic ACH debits.

86. In addition, at the direction of Kabbage, each of the loans was executed in states 

outside of Georgia, and original copies of the loans were transmitted from Georgia.

C. Conducting Affairs through a Pattern of Racketeering.

87. Defendants’ conduct constitutes “fraud by wire” within the meaning of 18 U.S.C. 

1343 which is “racketeering activity” as defined by 18 U.S.C. 1961(1).  Its repeated and continuous 

use of such conduct to participate in the affairs of the Enterprise constitutions a pattern of 

racketeering activity in violation of 18 U.S.C. 1962(c).

D. Conducting Affairs Through the Collection of Unlawful Debt.

88. Defendants conducted the affairs of the Enterprise or participated in the affairs of 

the Enterprise, directly or indirectly, though the collection of this unlawful debt in violation of 18 

U.S.C. 1962(c).

89. Specifically, Defendants obtained Plaintiffs’ authorization to electronically 

withdraw payments on an unlawful debt from Plaintiffs’ bank accounts.

90. Upon receipt of such authorization, Defendants did, in fact, make the daily 

withdrawals required by the loans.
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91. When Plaintiffs could no longer make the daily payments required under the loans, 

Defendants made numerous interstate phone calls to collect upon the unlawful debt.

The Representative Class Action Plaintiffs

92. Plaintiffs are small businesses and their individual owners.

93. Plaintiffs Bright Kids NYC and Bige Doruk entered into at least twelve Business 

Loan Agreements with Defendants on December 31, 2014, January 19, 2015, February 16, 2015, 

April 7, 2015, May 3, 2015, May 18, 2015, July 27, 2015, August 21, 2015, September 21, 2015, 

October 30, 2015, November 30, 2015 and February 7, 2016.

94. The interest rates charged were in excess of 25%.  

95. The interest rate for each of the loans was in excess of the maximum legal rate 

permitted under the laws of New York. 

96. Plaintiffs Bright Kids Chicago and Ib Olsen entered into at least nine Business Loan 

Agreements with Defendants on May 28, 2014, February 16, 2015, April 6, 2015, May 4, 2015, 

June 2, 2015, June 27, 2015, August 21, 2015, November 2, 2015, and December 2, 2015.

97. The interest rates charged were in excess of 25%.  

98. The interest rate for each of the loans was in excess of the maximum legal rate 

permitted under the laws of New York.

99. Plaintiffs DBR Constructions and Julie Cox entered into at least three Business 

Loan Agreements with Defendants on October 30, 2017, April 26, 2018, and August 16, 2018.

100. The interest rates charged were in excess of 10%.  

101. The interest rate for each of the loans was in excess of the maximum legal rate 

permitted under the laws of California. 
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102. Plaintiffs Mike’s Auto Service, Inc. and Michael L. Pederson entered into at least 

six Business Loan Agreements with Defendants on September 9, 2015, November 18, 2015, 

January 13, 2016, February 10, 2016, March 1, 2016, and March 28, 2016.

103. The interest rates charged were in excess of 20%.  

104. The interest rate for each of the loans was in excess of the maximum legal rate 

permitted under the laws of Massachusetts. 

105. Plaintiffs Beautiful Brands and Marcia Van Camp entered into at least nine 

Business Loan Agreements on October 27, 2016, October 25, 2017, January 25, 2018, March 25, 

2018, April 29, 2018, July 6, 2018, July 25, 2018, August 10, 2018 and August 19, 2018.

106. The interest rates charged were in excess of 20%.  

107. The interest rate for each of the loans was in excess of the maximum legal rate 

permitted under the laws of Massachusetts. 

108. Plaintiffs The Cedars of Lebanon, LLC and Theodore Monsour, II entered into at 

least two Business Loan Agreements on April 16, 2018 and June 26, 2018.

109. The interest rates charged were in excess of 45%.  

110. The interest rate for each of the loans was in excess of the maximum legal rate 

permitted under the laws of Colorado.

111. While those loans purported to be from Celtic, Kabbage in fact provided the 

marketing, origination, underwriting, approval, funding, and servicing for each of the loans.

112. The loans were applied for, executed and transacted in California, Colorado, 

Massachusetts and/or New York.  

113. The agreements involve California, Colorado, Massachusetts and/or New York 

businesses and residents.  
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114. The loans were fully funded in California, Colorado, Massachusetts and/or New 

York.  

115. The loan payments were electronically debited from a California, Colorado, 

Massachusetts and/or New York bank account.

116. In addition to these central contacts, the criminal activity and financial harm was 

directed and felt wholly within California, Colorado, Massachusetts and/or New York.

117. Furthermore, each of these loan transactions violated the strong public policy of 

California, Colorado, Massachusetts and/or New York.  

118. The loans violated Stats. 1919, p. lxxxiii, § 2; and Stats. 1919, p. lxxxiii, § 3 and 

Article XV, § 1 of the California Constitution; C.R.S. 18-15-104(1); Colo. Rev. Stat. Ann. § 18-

15-104; Mass. Gen. Law. c. 271, § 49; and N.Y. Penal Law § 190.40.  

119. As New York courts have repeatedly explained:

[U]sury laws are a declaration of this State’s public policy. The First 
Department has characterized usury as a question of supervening 
public policy. See Guerin v. New York Life Ins. Co., 271 AD 110, 
62 N.Y.S.2d 805 (1st Dept 1946). The Court of Appeals has stated 
in Schneider v Phelps [41 NY2d 238, 243, 359 N.E.2d 1361, 391 
N.Y.S.2d 568 (1977)], “[the] purpose of usury laws, from time 
immemorial, has been to protect desperately poor people from the 
consequences of their own desperation.” Further, it has been 
reasoned from these cases that “the policy underlying our State’s 
usury laws is in fact of a fundamental nature.”

Clever Ideas, Inc. v 999 Rest. Corp., 2007 WL 3234747 (N.Y. Sup. Ct. Oct. 12, 2007); see also

Madden v. Midland Funding, LLC, 2017 U.S. Dist. LEXIS 27109, *28-29 (S.D.N.Y. Feb. 27, 

2017) (“A number of cases have applied New York law — despite the parties’ choice of another 

forum’s law — because New York’s usury prohibition constitutes a fundamental public policy.) 

(citing Am. Equities Grp., 2004 U.S. Dist. LEXIS 6970, 2004 WL 870260, at *8 (“New York has 

a strong public policy against interest rates which exceed 25%, which policy must be enforced.”)); 
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In re McCorhill Publ'g, Inc., 86 B.R. 783, 793 (Bankr. S.D.N.Y. 1988) (holding that enforcing 

New Jersey law would violate New York’s “strong public policy against interest rates which 

exceed 25%, which policy must be enforced”); Assih, 893 N.Y.S.2d at 446 (“New York has a 

strong public policy against interest rates which are excessive and this is a policy the courts must 

enforce.”); N. Am. Bank, Ltd. v. Schulman, 474 N.Y.S.2d 383, 387 (N.Y. Sup. Ct. 1984) (“[T]he 

policy underlying our state's usury laws is in fact of a fundamental nature.”); Guerin v. N.Y. Life 

Ins. Co., 62 N.Y.S.2d 805, 810 (1st Dep’t 1946) (“Usury is a question of supervening public policy 

and relates to charges which are in themselves prohibited.”).

CLASS ALLEGATIONS

120. Plaintiffs and the putative Class Members repeat and re-allege the allegations of 

each of the foregoing paragraphs.

121. Plaintiffs bring this action pursuant to Fed. R. Civ. P. 23(b)(2) and 23(b)(3).

122. Plaintiff Julie Cox d/b/a DBR Construction brings this action on behalf of itself and 

the following classes and subclasses of similarly situated persons:

California Merchant Class:  All persons residing in, headquartered in, or with a 
principal place of business in the State of California who, on or after October 4, 
2015, entered into a Kabbage Business Loan Agreement and paid money pursuant 
to that Agreement.

123. Plaintiff Cox brings this action on behalf of herself and the following classes of 

similarly situated persons:

California Principal Class: All citizens of the State of California who were 
designated as Principal on any Kabbage Business Loan Agreement pursuant to 
which money was paid on or after October 4, 2015.

124. Plaintiff The Cedars of Lebanon brings this action on its behalf and on behalf of 

the following class of similarly situated businesses:

Colorado Merchant Class:  All merchants residing in, headquartered in, or with a 
principal place of business in the State of Colorado that, on or after October 4, 2015, 
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entered into a Kabbage Business Loan Agreement and paid money pursuant to that 
Agreement.

Three-Year Colorado Merchant Subclass:  All merchants residing in, 
headquartered in, or with a principal place of business in the State of Colorado that, 
on or after October 4, 2016, entered into a Kabbage Business Loan Agreement and 
paid money pursuant to that Agreement.

125. Plaintiff Theodore Monsour II brings this action on his behalf and on behalf of the 

following class of similarly situated persons:

Colorado Principal Class: All individual citizens of the State of New York who 
were designated as Principal on any Kabbage Business Loan Agreement pursuant 
to which money was paid on or after October 4, 2015.

Three-Year Colorado Principal Subclass: All individual citizens of the State of 
New York who were designated as Principal on any Kabbage Business Loan 
Agreement pursuant to which money was paid on or after October 4, 2016.

126. Plaintiffs Mike’s Auto and Beautiful Brands bring this action on their behalf and 

on behalf of the following class of similarly situated businesses:

Massachusetts Merchant Class:  All merchants residing in, headquartered in, or 
with a principal place of business in the Commonwealth of Massachusetts that, on 
or after October 4, 2015, entered into a Kabbage Business Loan Agreement and 
paid money pursuant to that Agreement.

127. Plaintiffs Michael Pedersen and Marcia Van Camp bring this action on their behalf 

and on behalf of the following class of similarly situated persons:

Massachusetts Principal Class:  All individual citizens of the Commonwealth of 
Massachusetts who were designated as Principal on any Kabbage Business Loan 
Agreement pursuant to which money was paid on or after October 4, 2015.

128. Plaintiffs Bright Kids NYC and Bright Kids Chicago bring this action on their 

behalf and on behalf of the following class of similarly situated businesses:

New York Merchant Class:  All merchants residing in, headquartered in, or with 
a principal place of business in the State of New York that, on or after October 4, 
2013, entered into a Kabbage Business Loan Agreement and paid money pursuant 
to that Agreement.
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Six-Year New York Merchant Subclass:  All merchants residing in, 
headquartered in, or with a principal place of business in the State of New York 
that, on or after October 4, 2013, entered into a Kabbage Business Loan Agreement 
and paid money pursuant to that Agreement.

129. Plaintiffs Bige Doruk and Ib Olsen bring this action on their behalf and on behalf 

of the following class of similarly situated persons:

New York Principal Class:  All individual citizens of the State of New York who 
were designated as Principal on any Kabbage Loan Agreement pursuant to which 
money was paid on or after October 4, 2015.

Six-Year New York Principal Subclass:  All individual citizens of the State of 
New York who were designated as Principal on any Kabbage Loan Agreement 
pursuant to which money was paid on or after October 4, 2013.

130. The California Merchant Class, the California Principal Class, the Colorado 

Merchant Class, the Colorado Principal Class, the Three-Year Colorado Merchant Class, the 

Three-Year Colorado Principal Class, the Massachusetts Merchant Class, the Massachusetts 

Principal Class, the New York Merchant Class, and the New York Principal Class, the Six-Year 

New York Merchant Class, and the Six-Year New York Principal Class are collectively referred 

herein as the “Class Members.”

The following people are excluded from the classes: (1) any Judge or Magistrate presiding 

over this action and members of their families; (2) Defendants, Defendants’ subsidiaries, parents, 

successors, predecessors, and any entity in which Defendants or their parents have a controlling 

interest along with their current and former employees, officers, and directors; (3) persons who 

properly execute and timely file a request for exclusion from the classes; (4) persons whose claims 

in this matter have been finally adjudicated on the merits or otherwise waived; (5) Plaintiffs’ and 

Defendants’ counsel; and (6) the legal representatives, successors, and assigns of any such 

excluded persons.
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131. Ascertainability: Although Plaintiffs do not yet possess a list of potential class 

members, publicly available information and Defendants’ business records will allow for the 

administratively feasible identification of all class members.

132. Numerosity: The exact number of members in the classes is not currently known 

to Plaintiffs, but individual joinder in this case is impracticable.  On information and belief, each 

of the classes and subclasses is likely to number several hundred, if not several thousand, members.

133. Commonality Questions and Community of Interest: There are many questions 

of law and fact common to the claims of Plaintiffs and the proposed members of the classes, and 

those questions predominate over any questions that may only affect individual members. 

Common questions for the classes include but are not limited to the following:

a) Whether the loans at issue are usurious under applicable state law;

b) Whether the loans at issue are contrary to public policy;

c) Whether Defendants made deceptive, misleading, or false representations 

in connection with the loans;

d) Whether Plaintiffs and the classes and the subclasses may recover money 

paid to Defendants pursuant to any of the loans;

134. Typicality: Plaintiffs’ claims are typical of the claims of the members of the classes 

and subclasses.  Plaintiffs sustained damages as a result of Defendants’ uniform wrongful conduct 

during transactions with Plaintiffs and the classes and subclasses.

135. Adequate Representation: Plaintiffs have and will continue to fairly and 

adequately represent and protect the interests of the classes and subclasses, and have retained 

counsel competent and experienced in complex litigation and class actions. Plaintiffs have no 

interests antagonistic to those of the classes, and Defendants have no defenses unique to Plaintiffs. 
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Plaintiffs and their counsel are committed to vigorously prosecuting this action on behalf of the 

members of the classes, and they have the resources necessary to do so. Neither Plaintiffs nor their 

counsel have any interest adverse to those of the other members of the classes or subclasses.

FIRST CAUSE OF ACTION

Usury

(On Behalf of All Plaintiffs and Class Members)

136. Plaintiffs and the putative Class Members repeat and re-allege the allegations of 

each of the foregoing paragraphs as if fully set forth herein.

137. Plaintiffs bring this cause of action individually and on behalf of the Putative Class 

Members against all Defendants.

138. Defendants have devised and engaged in a scheme to fund, issue, and collect 

usurious loans through a rent-a-bank scheme.

139. Plaintiffs have taken usurious loans from Defendants and the individual Plaintiffs 

were forced to personally guarantee these debts.

140. Defendants are not exempt from state usury laws, nor are the transactions that are 

the subject of this action exempt from state usury laws.

141. The interest charged by Defendants in connection with these transactions was in 

excess of the maximum interest rate permitted by Stats. 1919, p. lxxxiii, § 2; and Stats. 1919, p. 

lxxxiii, § 3 and Article XV, § 1 of the California Constitution; C.R.S. 18-15-104(1); Mass. Gen. 

Law. c. 271, § 49; Colo. Rev. Stat. Ann. § 5-12-107(2)(a); and N.Y. Penal Law § 190.40.

142. Plaintiffs have in fact paid Defendants interest in excess of the maximum interest 

rate permitted by Stats. 1919, p. lxxxiii, § 2; and Stats. 1919, p. lxxxiii, § 3 and Article XV, § 1 of 

the California Constitution; C.R.S. 18-15-104(1); Mass. Gen. Law. c. 271, § 49; Colo. Rev. Stat. 

Ann. § 5-12-107(2)(a); and N.Y. Penal Law § 190.40.
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143. Defendants knowingly and willfully entered into the loans with usurious intent.

SECOND CAUSE OF ACTION

RICO, 18 U.S.C. § 1962(c)

(On Behalf of Plaintiffs and Class Members, except for the Six-Year New York Merchant 
Subclass, and the Six-Year New York Principal Subclass)

144. Plaintiffs and the putative Class Members repeat and re-allege the allegations of 

each of the foregoing paragraphs as if fully set forth herein.

145. Plaintiffs bring this cause of action individually and on behalf of the Putative Class 

Members against all Defendants.

146. At all relevant times, Defendants conducted and/or participated in the conduct of 

the Enterprise through a pattern of illegal activities to carry out the common purpose of the 

Enterprise, i.e. soliciting, funding, servicing and collecting upon usurious loans that charge interest 

at more than the enforceable rate under the laws of California, Colorado, Massachusetts, and New 

York and employing a “rent-a-bank” scheme with Celtic Bank and the other Defendants to evade 

the criminal usury laws of states throughout the country.  

147. The Defendants’ predicate acts of racketeering under 18 U.S.C. § 1961(1) include, 

but are not limited to, the violation of the state criminal usury laws of California, Colorado, 

Massachusetts, and New York. See 1919, p. lxxxiii, § 2; and Stats. 1919, p. lxxxiii, § 3 and Article 

XV, § 1 of the California Constitution; C.R.S. 18-15-104(1); Colo. Rev. Stat. Ann. § 18-15-104; 

Mass. Gen. Law. c. 271, § 49; and N.Y. Penal Law § 190.40.
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148. Kabbage, Celtic Bank, TBF, Frohwein, and Petralia are “persons” within the 

meaning of 18 U.S.C. § 1961(3) and 18 U.S.C. § 1962(c) in that each is either an individual, 

corporation or limited liability company capable of holding a legal interest in property.

149. At all relevant times, Kabbage, Celtic Bank, TBF, Frohwein, and Petralia were, and 

are, persons that exist separate and distinct from the Enterprise.

150. Kabbage, Celtic Bank, TBF, Frohwein, and Petralia, constitute an association-in-

fact enterprise (the “Enterprise”) within the meaning of 18 U.S.C. §§ 1961(4) and 1962(c).

151. Kabbage, Celtic Bank, TBF, Frohwein, and Petralia are a group of persons that are 

associated-in-fact for the common purpose of carrying on an ongoing unlawful enterprise.  

Specifically, the Enterprise has a common goal of soliciting, funding, servicing and collecting 

upon usurious loans that charge interest at more than the enforceable rate under the laws of 

California, Colorado, Massachusetts, and New York and to hide its criminal activities, Kabbage 

entered into a criminal enterprise known as a "rent-a-bank" scheme with Celtic Bank and the other 

defendants.

152. The debt, including such debt evidenced by the Agreements, constitutes unlawful 

debt within the meaning of 18 U.S.C. § 1962(c) and (d) because (i) it violates applicable criminal 

usury statutes and (ii) the rates are more than the legal rate permitted under of the maximum 

interest rate permitted by Stats. 1919, p. lxxxiii, § 2; and Stats. 1919, p. lxxxiii, § 3 and Article 

XV, § 1 of the California Constitution; C.R.S. 18-15-104(1); Colo. Rev. Stat. Ann. § 18-15-104; 

Mass. Gen. Law. c. 271, § 49; and N.Y. Penal Law § 190.40.

153. The Enterprise has organized itself into a cohesive group with specific and assigned 

responsibilities and a command structure to operate as a unit in order to accomplish the common 

goals and purposes of collecting upon unlawful debts.
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154. The Enterprise is engaged in interstate commerce and uses instrumentalities of 

interstate commerce in its daily business activities.

155. Defendants conducted the affairs of the Enterprise or participated in the affairs of 

the Enterprise, directly or indirectly, though a pattern of racketeering activity (wire fraud) in 

violation of 18 U.S.C. 1962(c).

156. Defendants’ conduct constitutes “fraud by wire” within the meaning of 18 U.S.C. 

1343 which is “racketeering activity” as defined by 18 U.S.C. 1961(1).  Its repeated and continuous 

use of such conduct to participate in the affairs of the Enterprise constitutions a pattern of 

racketeering activity in violation of 18 U.S.C. 1962(c).

157. The interest rates charged by the loans were more than twice the criminal usury 

threshold of California and Massachusetts.

158. The loans constitute unlawful debt within the meaning of 18 U.S.C. 1962(c) 

because (1) they violate applicable criminal usury statutes, and (2) the rates are more than twice 

the legal rate.

159. Plaintiffs and the Class Members have and will continue to be injured in their 

business and property by reason of the Enterprise’s violations of 18 U.S.C. § 1962(c), in an amount 

to be determined at trial.

160. The injuries to the Plaintiffs and the putative Class Members directly, proximately, 

and reasonably foreseeably resulting from or caused by these violations of 18 U.S.C. § 1962(d) 

include, but are not limited to, millions of dollars in improperly collected criminally usurious loan 

payments.

161. Plaintiffs and the Class Members have also suffered damages by incurring 

attorneys’ fees and costs associated with exposing and prosecuting Defendants’ criminal activities.
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162. Pursuant to 18 U.S.C. § 1964(c), Plaintiffs and the Class Members are entitled to 

treble damages, plus costs and attorneys’ fees from Defendants.

THIRD CAUSE OF ACTION

RICO Conspiracy, 18 U.S.C. § 1962(d)

(On Behalf of Plaintiffs and Class Members, except for the Six-Year New York Merchant 
Subclass, and the Six-Year New York Principal Subclass)

163. Plaintiffs and the putative Class Members repeat and re-allege the allegations of 

each of the foregoing paragraphs.

164. Plaintiffs bring this cause of action individually and on behalf of the Putative Class 

Members against all Defendants.

165. Defendants have unlawfully, knowingly, and willfully, combined, conspired, 

confederated, and agreed together to violate 18 U.S.C. § 1962(c) as describe above, in violation of 

18 U.S.C. § 1962(d).

166. By and through each of the Defendants’ business relationships with one another, 

their close coordination with one another in the affairs of the Enterprise, and frequent email 

communications among the Defendants concerning the underwriting, funding, servicing and 

collection of the unlawful loans, including the loans with Plaintiffs and the Class Members, each 

Defendant knew the nature of the Enterprise and each Defendant knew that the Enterprise extended 

beyond each Defendant’s individual role.  Moreover, through the same connections and 

coordination, each Defendant knew that the other Defendants were engaged in a conspiracy to 

collect upon unlawful debts in violation of 18 U.S.C. § 1962(c).

167. Each Defendant agreed to facilitate, conduct, and participate in the conduct, 

management, or operation of the Enterprise’s affairs in order to collect upon unlawful debts, 

including the loans with Plaintiffs and the Class Members, in violation of 18 U.S.C. § 1962(c).  In 
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particular, each Defendant was a knowing, willing, and active participant in the Enterprise and its 

affairs, and each of the Defendants shared a common purpose, namely, the orchestration, planning, 

preparation, and execution of the scheme to solicit, underwrite, fund and collect upon unlawful 

debts, including the loans.

168. As more fully described above, Defendants took actions in furtherance of the 

conspiracy, i.e. soliciting, funding, servicing and collecting upon usurious loans that charge 

interest at more than the enforceable rate under the laws of California, Colorado, Massachusetts, 

and New York and employing a “rent-a-bank” scheme with Celtic Bank and the other defendants 

to evade the criminal usury laws of states throughout the country.

169. The participation and agreement of each of Defendant was necessary to allow the 

commission of this scheme.

170. Plaintiffs and the Class Members have been and will continue to be injured in their 

business and property by reason of the Defendants’ violations of 18 U.S.C. § 1962(d), in an amount 

to be determined at trial.

171. The injuries to the Plaintiffs and the Class Members directly, proximately, and 

reasonably foreseeably resulting from or cause these violations of 18 U.S.C. § 1962(d) include, 

but are not limited to, millions of dollars in improperly collected loan payments and the unlawful 

entry and enforcement of judgments.

172. Plaintiffs and the Class Members have also suffered damages by incurring 

attorneys’ fees and costs associated with exposing and prosecuting Defendants’ criminal activities.

173. Pursuant to 18 U.S.C. § 1964(c), Plaintiffs are entitled to treble damages, plus costs 

and attorneys’ fees from the Defendants.  The Court should also enter such equitable relief as it 
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deems just and proper to preclude the Defendants from continuing to solicit, fund and collect upon 

unlawful debt, including the loans issued to Plaintiffs and the Class Members

FOURTH CAUSE OF ACTION

California Business & Profession Code § 17500 

(On Behalf of Plaintiffs DBR Construction, Julie Cox, the California Merchant Class, and 
the California Principal Class)

174. Plaintiffs and the Putative Class Members repeat and re-allege the allegations of 

each of the foregoing paragraphs.

175. Plaintiffs bring this cause of action individually and on behalf of the California 

Merchant and the California Principal Classes against all Defendants.

176. Defendants are businesses disseminating advertising in California through their 

website and other forms of social media.

177. False Advertising Law, Business and Professions Code, § 17500, et seq. (“FAL”) 

prohibits false and misleading statements in advertising.

178. A violation of the FAL is a misdemeanor, punishable by fine or imprisonment.

179. Defendants, directly or indirectly as part of a larger criminal conspiracy, 

participated in advertising the Kabbage Business Loan Agreements in a false and misleading 

manner which included both material misrepresentations and omissions.

180. The misrepresentations and omissions included, among other things, stating that: 

(1) Celtic Bank was the lender; (2) the loans were not usurious; and (3) deceptively disclosing 

and/or failing to disclose the interest rate.

181. Kabbage also falsely designated the origin of the loans in its commercial 

advertising and promotion as being loans from Celtic Bank.
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182. Defendants knew, or by the exercise of reasonable diligence should have known, 

that the above statements were untrue or misleading, and/or omitted to state the truth about the 

Kabbage Loan program.

183. Plaintiffs relied upon and were actually deceived by the misrepresentations that 

Kabbage made for itself and as a part of a larger criminal conspiracy with the other Defendants.

184. The misrepresentations also are likely to deceive other California small business 

owners.

185. The Defendants are directly and/or vicariously liable for the harm suffered by the 

Plaintiffs and other California business who were similarly deceived.

186. As a direct and proximate result of each of these loans, Julie Cox d/b/a DBR 

Construction and all members of the Classes suffered indivisible injury through loss of goodwill, 

lost profits, reputational harm and devaluation of its business.

187. As a direct and proximate result of each of these loans, Julie Cox d/b/a DBR 

Construction and all members of the California Merchant and the California Principal Classes 

suffered indivisible injury by having its other business loans being called in from legitimate banks, 

deterioration of its credit profile, and the inability to secure financing to obtain needed inventory 

and pay its vendors.

188. Alternatively, Julie Cox d/b/a DBR Construction and all members of the California 

Merchant and the California Principal Classes seek to disgorge the profits realized by Defendants 

from the illegal loan transactions.
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FIFTH CAUSE OF ACTION

California Business & Profession Code §§ 17200, et seq.

(On Behalf of Plaintiffs DBR Construction and Julie Cox, the California Merchant Class, 
and the California Principal Class)

189. Plaintiffs and Putative Class Members repeat and re-allege the allegations of each 

of the foregoing paragraphs.

190. Plaintiffs DBR Construction and Julie Cox bring this cause of action individually 

and on behalf of the California Merchant Class and the California Principal Class against all 

Defendants.

191. California Business & Profession Code §§ 17200, et seq. (“UCL”) prohibits “unfair 

competition” in the form of any unlawful, unfair, or fraudulent business act or practice.

192. Since at least March 2014, Defendants engaged in an unlawful business practices 

as prohibited by the UCL, and as further described in this Complaint:

193. Violating Cal. Const. Art. XV § 1 by charging interest rates in excess of 10% or 

5% plus the applicable Federal Reserve rate;

194. Violating 18 U.S.C. § 1343 by furthering their scheme to defraud Plaintiffs by (i) 

making and receiving wire transfers, and (ii) using wires to transmit fraudulent communications;

195. Violating 18 U.S.C. § 1692(c) by conducting the Kabbage Enterprise through a 

pattern of racketeering and the collection of an unlawful debt; and

196. Violating Cal. Bus. & Prof. Code § 17500.

197. Additionally, Defendants engaged in unfair and fraudulent conduct by making false 

and misleading statements when advertising the Kabbage Business Loan Agreements.

198. Specifically, Kabbage as part of its commercial advertising and promotion 

misrepresented the nature, characteristics and qualities of its loans.
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199. Kabbage’s misrepresentations included, among other things, stating that: (1) Celtic 

Bank was the lender; (2) the loans were not usurious; and (3) deceptively disclosing and/or failing 

to disclose the interest rate.

200. Kabbage also falsely designated the origin of the loans in its commercial 

advertising and promotion as being a loan from Celtic Bank.

201. Each of these representations was literally false.

202. Kabbage and Celtic Bank knew that these representations were false at the time 

they were made.

203. Kabbage’s misrepresentations were material and actually did influence Julie Cox 

d/b/a DBR Construction’s decision to enter into the loan agreements.

204. The misrepresentations also are likely to influence the purchasing decisions of all 

members of the California Merchant and the California Principal Classes.

205. Defendants knew that Kabbage’s misrepresentations have the tendency to deceive 

small businesses in need of financing and actually deceived Julie Cox d/b/a DBR Construction.

206. Defendants knew that Kabbage was placing, its false and misleading advertising in 

interstate commercial both through its website and other forms of social media.

207. Defendants, directly or indirectly, participated in the false advertisements for their 

collective benefit and as part of a larger criminal conspiracy to harm Plaintiffs and all members of 

the California Merchant and the California Principal Classes.

208. Defendants engaged in these actions to further their business activities, i.e., the 

issuing, and collection of debts.

209. In addition to their falsity and unlawfulness, Defendants’ loans to Plaintiffs and the 

Classes charged unconscionably high interest rates. Defendants’ loans were made with the 
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knowledge that many, if not most, of the borrowers would be unable to pay the excessive accrued 

interest, and would be forced to continually take out further loans until ultimately defaulting and 

triggering the recourse mechanisms available under the loan agreements.

210. Defendants’ practices offend California’s established public polices, and are 

immoral, unethical, oppressive, unscrupulous and substantially injurious to consumers.

211. Plaintiffs seek public injunctive relief to benefit the general public directly by 

bringing an end to Defendants’ unlawful business practices which threaten future injury to the 

general public.  Specifically, an injunction requiring Kabbage to immediately cease entering into 

usurious loans that charge interest at more than the enforceable rate under the laws of California 

would benefit the public at large because the public could then not be charged an unconscionable 

and unlawful APR by Defendants.

212. As a direct and proximate result of Defendants violations of the UCL, Plaintiffs and 

all members of the California Merchant and the California Principal Classes suffered, and continue 

to suffer, substantial injury to his business and/or property as they were forced to pay usurious 

amounts of interest and has lost, and will continue to lose, customers, profits, goodwill, and 

business value.

SIXTH CAUSE OF ACTION

California Financing Law Code §§ 22000, et seq.

(On Behalf of Plaintiffs DBR Construction and Julie Cox, the California Merchant Class, 
and the California Principal Class)

213. Plaintiffs and the Putative Class Members repeat and re-allege the allegations of 

each of the foregoing paragraphs. 
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214. Plaintiffs DBR Construction and Julie Cox bring this cause of action individually 

and on behalf of the California Merchant Class and the California Principal Class against all 

Defendants.

215. California Financial Code §§ 22000, et seq. (“Financing Code) prohibits any 

unlawful, unfair, or fraudulent representation in connection with the making or brokering of a loan.

216. Since at least March 2014, Defendants willfully and knowingly engaged in an 

unlawful practices that they knew were prohibited by the Financing Code, and as further described 

in this Complaint:

(a)  Acting as a broker for a commercial loan without a license in violation of Fin. Code 

§§ 22001, 22004 , 22502, 22604, 22502, and 22780;

(b) Obtaining an arbitration provision through an unlicensed broker, which renders the 

arbitration provision void;

(c)  Acting as a lender for a commercial loan without a license in violation of Fin. Code 

§§ 22001, 22009, 22502, 22604, 22502, and 22780; and

(d)  Violating Cal. Bus. & Prof. Code § 17200 making numerous false and misleading 

representations described supra.

217. As a direct and proximate result of Defendants’ violations of the Financing Law, 

Plaintiffs and all members of the California Merchant and the California Principal Classes 

suffered, and continue to suffer, substantial injury to his business and/or property as they were 

forced to pay usurious amounts of interest and has lost, and will continue to lose, customers, 

profits, goodwill, and business value.
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SEVENTH CAUSE OF ACTION

Mass. Gen. Law ch. 93A §§ 2 and 11

(On Behalf of Plaintiffs Beautiful Brands, Mike’s Auto, Marcia Van Camp, Michael 
Pedersen, the Massachusetts Merchant Class, and the Massachusetts Principal Class)

218. Plaintiffs repeat and re-allege the allegations of each of the foregoing paragraphs 

as if fully set forth herein.

219. Plaintiffs Beautiful Brands, Mike’s Auto, Marcia Van Camp, and Michael Pedersen 

bring this cause of action individually and on behalf of the Massachusetts Merchant Class and the 

Massachusetts Principal Class against all Defendants.

220. Mass. Gen. Laws c. 93A, § 2(a) makes it unlawful to engage in any unfair methods 

of competition and unfair or deceptive acts or practices in the conduct of any trade or commerce 

in Massachusetts.

221. It is an unfair and deceptive practice under Mass. Gen. Laws c. 93A, § 2(a) for a 

seller of a product to use advertisements which are untrue, misleading, deceptive, or fraudulent.  

This includes advertisements which create an over-all misleading impression through the failure 

to disclose material information. 

222. Defendants engaged, directly or indirectly, in the business of making loans greater 

than $6,000 to Massachusetts businesses.

223. In the course of making, servicing, or collecting on loans made to Plaintiffs, 

Defendants engaged in deceptive business practices in violation of G.L. c. 93A, § 2(a).

224. Defendants’ unfair or deceptive acts or practices include, but are not limited to, the 

following:
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a) Repeatedly or persistently making, servicing, or collecting, or attempting to collect, 

on loans issued to Plaintiffs without proper license or registration in  violation of 

Massachusetts laws, including G.L. c. 93, § 24A and c. 140, §§ 96 through 114A;

b) Unconscionably making, servicing, or collecting, or attempting to collect, on loans 

issued to Plaintiffs without appropriate evaluation of Plaintiffs’ ability to repay 

these loans;

c) Advertising the loans using false and misleading statements, including, among 

other things, stating that: (1) the loans were not usurious; (2) deceptively disclosing 

and/or failing to disclose the interest rate; and (3) falsely and/or deceptively 

disclosing the relationship between Kabbage and Celtic Bank. 

d) Repeatedly or persistently charging and receiving illegal, usurious, and oppressive 

interest and fees;

e) Repeatedly misrepresenting to Plaintiffs, expressly and by implication, that the 

rates of interest being charged on the loans was legal; and

f) Repeatedly misrepresenting to Plaintiffs that Massachusetts law does not apply to 

the loans.

225. Defendants conspired with and acted in concert with each other to violate Mass. 

Gen. L. ch. 271, § 49 and also 940 CMR 6.00 et seq.

226. Defednants knew or should have known that by making, servicing, or collecting, or 

attempting to collect on these loans, it engaged in unfair or deceptive acts or practices, in violation 

of G.L. c. 93A, §§ 2 and 11.

227. Defendants knew or should have known that its advertisements about the loans 

were false, misleading or deceptive.  
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228. Defendants’ violation of Mass. Gen. L. ch. 271, § 49 constitutes a per se violations 

of Mass. Gen. Law ch. 93A §§ 2 and 11.

229. Defendants also violated Mass Gen. Law ch. 93A §§ 2 and 11 by including 

unconscionable and unfair provisions in connection with the loan agreements, which were 

contracts of adhesion.  Among these unconscionable and unfair provisions, Defendants required 

Plaintiffs to, among other things: 

a) Waive the right to a jury trial;

b) Waive the right to participate in a class action;

c) Waive the right to seek legal redress in their home state;

d) Execute a Security Agreement giving Kabbage a UCC lien on all 

of its assets;

e) Execute a personal guarantee making the individual owner of the 

business personally liable for any default under the agreement; and

e) Waive claims for direct, consequential and punitive damages.

230. Defendants’ conduct was willful, unfair and unlawful.

231. Defendants willfully and knowingly violated Mass Gen. Law ch. 93A.

232. Plaintiffs reasonably relied upon Defendants’ representations and those 

representations induced Plaintiffs to enter into the loans.

233. As a direct and proximate result of each of these loans, Plaintiffs paid Kabbage 

interest in excess of the 20% maximum interest rate permitted by Massachusetts law.
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EIGHTH CAUSE OF ACTION

N.Y. Gen. Bus. Law § 349

(On Behalf of Plaintiffs Bright Kids NYC, Bright Kids Chicago, Bige Doruk, Ib Olsen, the 
Six-Year New York Merchant Subclass, and the Six-Year New York Principal Subclass)

234. Plaintiffs repeat and re-allege the allegations of each of the foregoing paragraphs

as if fully set forth herein.

235. Plaintiffs Bright Kids NYC, Bright Kids Chicago, Bige Doruk, Ib Olsen bring this 

cause of action individually and on behalf of the New York Merchant Class and the New York 

Principal Class against all Defendants.

236. The Kabbage Business Loans involve consumer-oriented transactions because they 

violate the strong public policy of New York and have an impact upon the public welfare.

237. Defendants conduct was unlawful and deceptive.

238. Defendants willfully and knowingly violated General Business Law § 349.

239. Plaintiffs suffered damages as a direct result of Defendants’ unlawful and deceptive 

acts.

NINTH CAUSE OF ACTION

Col. Rev. Stat. § 6-1-105 and 6-113

(On Behalf of Plaintiffs The Cedars of Lebanon, Theodore Monsour, the Three-Year 
Colorado Merchant Subclass, and the Three-Year Colorado Principal Subclass Class)

240. Plaintiffs repeat and re-allege the allegations of each of the foregoing paragraphs 

as if fully set forth herein.

241. Plaintiffs The Cedars of Lebanon and Theodore Monsour bring this cause of action 

individually and on behalf of the Colorado Merchant Class and the Colorado Principal Class 

against all Defendants.
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242. Defendants engaged in an unlawful and deceptive trade practice by, in the course 

of their business, vocation or occupation:

(a)  Either knowingly or recklessly passing off goods, services, or property as those 

of another;

(b)  Either knowingly or recklessly making a false representation as to the source, 

sponsorship, approval, or certification of goods, services, or property;

(c)  Either knowingly or recklessly making a false representation as to affiliation, 

connection, or association with or certification by another; and

(d)  Using deceptive representations or designations of geographic origin in 

connection with goods or services;

243. Defendants willfully and knowingly violated Col. Rev. Stat. § 6-1-105.

244. Plaintiffs suffered damages as a direct result of Defendants’ unlawful and deceptive 

acts.

PRAYER FOR RELIEF

WHEREFORE, Plaintiffs and the Putative Class Members demand judgment in their favor 

against Defendants, jointly and severally, and seek an order:

a) Certifying the proposed Classes;

b) Appointing Plaintiffs as Class Representatives;

c) Appointing counsel for Plaintiffs as Class Counsel;

d) Permanently enjoining Defendants from engaging in the unlawful 

practices;

e) Awarding Plaintiffs compensatory, direct, and consequential 

damages, including prejudgment interest, in an amount to be 

determined a trial;
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f) Awarding treble damages;

g) Requiring Defendants to pay Plaintiffs’ attorneys’ fees and costs;

and

h) Granting such other and further relief as is just and proper.

Dated:  October 4, 2019

WHITE AND WILLIAMS LLP

_______________________________
Shane R. Heskin, Esq. 
7 times Square, Suite 2900
New York, NY 10036
(212) 244-9500 or (215) 864-6329
heskins@whiteandwilliams.com

Attorneys for All Plaintiffs and Putative 
Class Members

GUTMAN WEISS, P.C.
Dov Medinets, Esq.
2276 Sixty-Fifth Street, 2nd Floor
Brooklyn, N.Y. 11204
718.259.2100 Ext. 19 (p)
718.259.2105 (f)
dmedinets@gwpclaw.com

Attorneys for Plaintiffs Bright Kids NYC, 
Bright Kids Chicago, Bige Doru, and Ib 
Olsen

23540840v.1
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REPRINTED 
FROMBanks that issue loans 

for digital lenders 
increasingly reliant  
on shaky industry

By Zach Fox May 31, 2016

A trio of banks have become increasingly reliant on the 
digital lending industry as a revenue driver, an unpredict-
able bet as even the largest platforms scramble to shore 
up funding.

Digital lenders partner with banks so they can offer 
loans in all 50 states without a consumer lending license, 
and the loans do not need to abide usury limits imposed 
by state law. Several banks have a small number of these 
agreements, but three banks have become particularly 
dependent on digital lenders as an income driver.

WebBank, Celtic Bank and Cross River Bank each have at 
least four partnerships with digital lenders. Executives at 
all three banks did not respond to a request for comment.

Typically, issuing banks will hold these loans for at least 
24 hours before selling it to the digital lender, who then 
either keeps the loan on its balance sheet or sells it as a 
whole loan to institutional investors or via fractional notes 
to retail investors. Because the digital lender usually will 
not issue the loan unless an investor has already agreed to 
buy it, the issuing bank has minimal credit risk, said Todd 
Baker, managing principal for Broadmoor Consulting LLC.

But the banks still have exposure. WebBank, in particu-
lar, stands out as the issuing bank for LendingClub Corp. 
and Prosper Marketplace Inc., arguably the two largest 
consumer loan platforms in the space. Though credit risk 
is minimal, WebBank could see reduced revenue if digital 
lending collapses, Baker said.

“They don’t really have a business outside of this to speak 
of,” he said.

WebBank has been issuing loans for digital lenders 
nearly from the beginning, signing a loan sale agreement 
with LendingClub in December 2007. LendingClub was rela-
tively tiny back then, originating just $13.5 million in loans 
for all of 2008, compared to $2.75 billion of originations in 
the 2016 first quarter alone.

WebBank’s dependence on these loans has matched 
LendingClub’s growth. By the 2016 first quarter, the bank 
reported loans held for sale equal to 62.07% of its total as-
sets, compared to an industry average of 0.47%.

While no bank is as exposed as WebBank, Celtic Bank 
has rapidly expanded its digital lending business. The bank 
reported loans held for sale equivalent to 4.72% in the first 
quarter, more than double the ratio from the 2015 fourth 
quarter. And revenue from net gain on sale also exceeded 
60% of the bank’s noninterest income. However, when 
looking at interest income, the bank shows some diversity 
in revenue as the vast majority comes from real estate 
loans, not consumer loans as was the case for WebBank.

Celtic Bank’s reliance on digital appears poised to in-
crease as it becomes the sole issuing bank for On Deck 
Capital Inc., one of just two publicly traded U.S. digital 
lenders. On Deck had an issuing bank partnership with 
BofI Federal Bank since 2012, but On Deck disclosed in a 
regulatory filing that the partnership would expire without 
renewal this July.

Meanwhile, Cross River Bank, the issuing bank for a num-
ber of smaller digital lenders, has seen its loans held for 
sale as a portion of total assets plateau in recent quarters, 
albeit at a level much higher than the industry average.

Digital lending has been in turmoil since the start of the 
year, as institutional investors have become wary due, in 
part, to concerns about a potential recession and digital 
lenders have yet to be tested by a credit cycle. There is also 
a cloud of regulatory risk. A court ruling in a case known as 
Madden v. Midland Funding LLC threatens the fundamen-
tal nature of issuing bank partnerships.

LendingClub’s improper loan sale scandal has only in-
creased investor wariness. As a huge lender, LendingClub 

Select banks that issue loans for digital lenders
Issuing bank Digital lender

WebBank

LendingClub Corp.
CAN Capital Inc. 
Prosper Marketplace Inc.
Avant Inc. 

Cross River Bank

Pave Inc. 
Affirm Inc. 
Peerform
Upstart Network Inc.
ApplePie Capital Inc. 

Celtic Bank

Karrot
Kabbage
Square Capital
OnDeck Capital

Data compiled May 23, 2016.
Compiled on a best-efforts basis using publicly available information. 
Source: SNL Financial, an offering of S&P Global Market Intelligence
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alone represents significant risk to WebBank. But the trou-
bles at LendingClub could also affect other digital lenders 
since the company had widely been viewed as an industry 
leader with top-notch business practices.

Broadmoor’s Baker, a longtime skeptic of the industry, 
said he thinks LendingClub faces a tough road.

“They’re going to lose a great deal of money this quarter,” 
he said. “If they aren’t selling loans, they can’t keep up with 
their expense run rate.”

James Friedman, an analyst with Susquehanna Financial 
Group, said he thinks the company will survive though he 
agreed the company’s viability is largely dependent on 
keeping and attracting institutional and retail investors.

“I think, ultimately, investors will come back,” he said,” 
because investors have to find deals, and that has been 
the value proposition from the beginning — that these are 
strong risk-adjusted deals.” 
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Executive Summary 
This transaction report is based on information regarding the underlying collateral pool and the terms of 

the securitization as of August 28, 2017. The ratings listed below are for $25 million in additional issuance 

under the “expandable” terms of the Kabbage Asset Securitization LLC, Series 2017-1 Notes. In addition, 

the ratings for the $525 million of original Series 2017-1 Notes are confirmed in conjunction with the 

issuance of the following classes of additional Series 2017-1 Notes. The ratings listed below for the 

$25 million Series 2017-1 Additional Notes are final. The ratings for the $525 million original 

Series 2017-1 Notes are final. This report does not constitute a recommendation to buy, hold, or sell 

securities. Kroll Bond Rating Agency’s (KBRA) ratings represent the timely payment of interest and 

ultimate payment of principal of each class of notes by the applicable legal final payment date. 

  

 

  

Rated Notes - $25 Million Series 2017-1 Additional Notes

Notes
Initial Principal 

Balance
Note Rate

Advance 

Rate

Initial Credit

Enhancement*

Legal Final 

Payment Date
KBRA Rating

Class A $18,518,000 4.571% 70.00% 30.50% March 2022 A (sf)

Class B $3,968,000 5.794% 85.00% 15.50% March 2022 BBB (sf)

Class C $1,323,000 8.000% 90.00% 10.50% March 2022 BB (sf)

Class D $1,191,000 10.000% 94.50% 6.00% March 2022 B (sf)

Total: $25,000,000

* Initial credit enhancement shown above includes overcollateralization, subordination and the Series 2017-1 Reserve Account.

Rated Notes - $525 Million Original Series 2017-1 Notes

Notes
Initial Principal 

Balance
Note Rate

Advance 

Rate

Initial Credit

Enhancement*

Legal Final 

Payment Date
KBRA Rating

Class A $388,889,000 4.571% 70.00% 30.50% March 2022 A (sf)

Class B $83,333,000 5.794% 85.00% 15.50% March 2022 BBB (sf)

Class C $27,778,000 8.000% 90.00% 10.50% March 2022 BB (sf)

Class D $25,000,000 10.000% 94.50% 6.00% March 2022 B (sf)

Total: $525,000,000

* Initial credit enhancement shown above includes overcollateralization, subordination and the Series 2017-1 Reserve Account.
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Transaction Overview 

Kabbage Asset Securitization LLC (the “Issuer”) issued $525 million of Series 2017-1 Class A, Class B, 

Class C and Class D Notes (collectively, the “Series 2017-1 Notes”) on March 20, 2017. The Issuer issued 

$25 million of additional Series 2017-1 Class A, Class B, Class C, and Class D Notes (collectively, 

the “Series 2017-1 Additional Notes”, together with the Series 2017-1 Notes, the “Notes”). The 

Series 2017-1 Additional Notes will have the same terms as the corresponding classes of Series 2017-1 

Notes, including same Note Rate, Advance Rate and Legal Final Payment Date. The proceeds of the sale of 

the Series 2017-1 Additional Notes will be used to provide extra funding capacity for Kabbage. 

Founded in 2009, Kabbage is a financial technology company that uses its proprietary risk scoring models, 

transactional data, technology systems and platform to provide fully automated, online access to business 

loans (the “SMB Loans”) for small- and medium-sized businesses (“Merchants”). Kabbage has also 

provided working capital to Merchants by purchasing a specified amount of a Merchant’s future receivables 

known as merchant cash advances (“MCAs”). Approximately 0.01% of the Receivables in the Statistical 

Pool consist of MCAs. The Kabbage business loan program (the “Kabbage Program”) is offered via 

Kabbage’s automated loan application, underwriting and servicing platform (the “Kabbage Platform”). 

The Kabbage Platform currently allows Merchants to access uncommitted business lines of credit up to 

$150,000 for a 6- or 12- month installment loan issued by Celtic Bank, a Utah chartered industrial bank, 

member FDIC (“Celtic Bank”). A business approved under the Kabbage Program can draw on the line up 

to the credit limit as needed, however Kabbage can cut off the borrower’s ability to draw on the business 

line for a variety of reasons including missed payments. Kabbage is expecting to launch loan products with 

18-, 24- and 36-month terms in exposure limits up to $400,000 in the future, although loans in excess of 

18 months or $250,000 will not be included in this transaction. The average original receivables balance 

per Receivable and weighted average original term in the Statistical Pool is $7,486.20 and 9.0 months, 

respectively. 

The SMB Loan or MCA borrowed by the Merchant is repaid in equal principal payments over the original 

term of the loan with interest charges based on the initial borrowed amount. Each loan will have 

a “big fee” (typically 2% to 11%) for the first 2 months for 6-month loans and the first 6 months for 

12-month loans, as well as a 1% “small fee”, for the remaining term of the loan. For the 18-month loans 

the “big fee” will be for the first 10 months. 

The Notes will be secured by a revolving pool of receivables (the “Receivables” or the “Portfolio”) 

consisting of (i) SMB Loans or (ii) MCAs. The transaction features a revolving period (the “Revolving 

Period”), which will end on the earlier of (i) the payment date occurring in the month that is 36 months 

after the initial closing date and (ii) the date on which a Rapid Amortization Event has occurred.  

The Notes will be “expandable” term notes such that at any time during the Revolving Period, the Issuer 

may periodically issue additional Notes, so long as certain conditions are met, including receipt of rating 

agency confirmation. The consent of existing noteholders will not be required for these additional 

issuances, and investors should note that any additional note issuance would dilute the control and vote of 

existing noteholders.   

As of December 31, 2016, the statistical pool of receivables (the “Statistical Pool”) had an aggregate 

outstanding receivables balance of $442,434,677.71 (the “Statistical Balance”). 
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Transaction Parties 

Issuer Kabbage Asset Securitization LLC 

Seller and Servicer Kabbage, Inc. 

Platform www.kabbage.com 

Initial Backup Servicer First Associates Loan Servicing, LLC 

Indenture Trustee and Custodian U.S. Bank National Association 

Originator / Credit Sponsor / Funding Bank Celtic Bank, a Utah chartered industrial bank 

Administrator CBIZ MHM LLC 

Sole Structuring Advisor, Book-Running 

Manager and Initial Purchaser 
Guggenheim Securities, LLC 
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Key Credit Considerations  

Strength of the Seller and Servicer 

Founded in 2009, Kabbage is a financial technology company that uses financial 

services data and technology platform to provide business loans to Merchants. Since 

inception, Kabbage has funded over $3.3 billion for over 100,000 customers. The 

Company has over 380 employees with offices in Atlanta, San Francisco, New York, 

Ireland and India. Members of the senior management team have over 20 years of 

experience in payment processing, financial services and/or small business 

marketplace lending. 

Kabbage previously sponsored a securitization in September 2014 which was rated by 

KBRA and performed in line with expectations. The 2014 transaction was refinanced in 

March 2017, and subsequently the ratings were withdrawn. KBRA believes Kabbage 

has an experienced management team and the operational capabilities to service the 

Portfolio. 

On August 3, 2017, Kabbage announced that it entered into a definitive agreement for 

an equity investment of $250.0 million from SoftBank Group Corp. to help expand its 

lending products for small- and medium-sized businesses, to accelerate its software as 

a servicer platform business and to explore other strategic opportunities for its 

small- and medium-sized business customers. The closing of the investment is subject 

to regulatory and other customary closing conditions and is expected to be completed 

in the third quarter of 2017. 

+ 

Transaction Structure 

KBRA believes the transaction has sufficient credit enhancement, along with a 

structure that accelerates principal payments on the Notes upon a deterioration of 

asset performance to support the rating on the Notes. Key credit enhancements will 

consist of: 

 Excess Cash Flow: 

- The weighted average receivables yield of the Statistical Pool is approximately 

41.11%, which should result in significant excess spread over the coupons of 

the Notes and monthly fees and expenses. Regarding additional receivables to 

be purchased by the Issuer during the Revolving Period, the transaction 

documents require that the weighted average receivables yield for the entire 

pool to be at least 38.00% per annum and the receivables yield on any 

individual receivable to be at least 19.00% per annum.  

- Monthly distributions of principal pursuant to the priority of payments will 

include a yield supplement amount.  

 Overcollateralization:  

- Class A Notes: Maximum advance rate: 70.00% (30.00% overcollateralization) 

- Class B Notes: Maximum advance rate: 85.00% (15.00% overcollateralization) 

- Class C Notes: Maximum advance rate: 90.00% (10.00% overcollateralization) 

- Class D Notes: Maximum advance rate: 94.50% (5.50% overcollateralization) 

+ 
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Key Credit Considerations  

 Reserve Account: Funded on the initial closing date with $2,777,778, and will 

be funded on the additional notes closing date with $132,275 to maintain an 

amount equal to approximately 0.50% of the aggregate outstanding principal 

balance of the Notes divided by 94.50% (the “Series 2017-1 Required Reserve 

Account Amount”).  

 Subordination: Each junior class of Notes will be subordinated in right of payment 

to each class of Notes that is senior.  

 Trigger Events: Occurrence of any of the following events will cause principal 

payments on the Notes to be accelerated (with payments occurring sequentially): 

- the three-month weighted average receivables yield on such payment date is 

less than 38.00%; 

- the three-month weighted average excess spread on such payment date is less 

than 8.00%; or 

- the three-month average delinquency ratio on such payment date is greater 

than 15.00%. 

 Servicing Fee: If Kabbage is the Servicer, the servicing fee is payable after interest 

and principal on the Notes, however KBRA assumed Kabbage is no longer the 

Servicer in its cash flow analysis. 

Additional information is included in the Transaction Structure section. 

Revolving Period and Prefunding Feature 

When the initial transaction closed in March 2017 it featured a 36-month revolving 

period (the “Revolving Period”), which currently has 32 months remaining, during 

which time no payments of principal of the Notes will be made unless the Issuer elects 

to prepay the Notes in full on or after the payment date in March 2019. Cash flow from 

principal collections may be reinvested to purchase additional receivables, based on 

certain eligibility requirements. The existence of the Revolving Period adds uncertainty 

to the Portfolio composition and could allow the Portfolio to become more concentrated 

and vary somewhat from the additional notes closing date.  

On the additional notes closing date, the transaction may only contain (but not less 

than) 85% of the Targeted Closing Receivables Balance. If 100% of the Target Closing 

Receivables Balance isn’t transferred on the additional notes closing date, an amount 

(the “Prefunded Amount”), if any, will be deposited into the Series 2017-1 Excess 

Funding Account, which amounts will be available for the purchase of additional 

Receivables. The remaining Receivables are expected to be transferred to the Issuer 

during the next three to six weeks after closing.  

All additional receivables must satisfy the eligibility criteria described further in the 

offering document and within the Transaction Structure section. KBRA has assumed 

that the cash flow will be reinvested to the “worst case” Portfolio permitted within the 

transaction’s eligibility requirements. 

– 
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Key Credit Considerations  

Portfolio Remaining Term 

The Statistical Pool has an initial weighted average remaining term of approximately 

7.7 months. There are restrictions when adding additional receivables that such 

receivable, together with all other Eligible Receivables, has a weighted average 

remaining term of no more than 13 months. In addition, Excess Concentration 

Amounts limit 50% of the Portfolio to have a remaining term greater than 6 months or 

more and further limit 10% of the Portfolio to have a remaining term greater than 

12 months or more. The shorter remaining term allows for less time for an obligor 

default to occur. KBRA recognizes the tenor of the loans could create potential stress 

or affordability issues for the obligors due to the high rates and short term nature of 

the loans. KBRA has addressed this concern in its analysis of the historical 

performance of the loans and the cash flow analysis within. 

+/- 

Limited Performance Data for Longer Loan Terms 

Kabbage has limited operating history on its 12-month and 18-month loans that may 

be included in the Portfolio. Kabbage first originated 6-month loans in 2011 and 

12-month loans in January 2015, with 18-month loans part of a new product launch 

expected to occur in 2017.  

Loans with remaining terms of 12 months can be up to 50% of the Portfolio, with a 

sublimit of loans with remaining terms of 18 months up to 10% of the Portfolio. To 

account for the limited data, additional stresses were applied to the KBRA base case 

assumption and loss multiples were stressed for each note rating category. 

– 

Internet Lending 

Internet-based lending is inherently riskier than in-person lending as there is a greater 

potential for falsification of information and borrower fraud. Applicants may also 

misrepresent their intentions regarding loan purpose or treat their obligations on the 

loans originated through the internet as having less significance and a lower payment 

priority to those loans originated through traditional lending sources where they may 

have other business relationships. Therefore, an online lender needs to possess 

adequate internal controls and robust fraud detection procedures. 

Kabbage uses identity and fraud checks analyzing data provided by external databases 

to authenticate each borrower’s identity. Any loans that were originated to customers 

with verifiable identity theft or fraud must be repurchased by Kabbage. KBRA believes 

Kabbage possesses adequate resources and procedures for information verification 

and fraud detection.  

+/- 

Regulatory Environment for Online Lenders 

The online lending industry was a high-growth, high-profile sector that has attracted 

the attention of various regulators and the regulatory oversight of securities and 

capital markets. Although there have not been any statutory or regulatory 

requirements imposed specifically on online lenders to date, in 2015, the 

U.S. Treasury Department issued a request for information on online lending. The 

Treasury Department received a large number of responses from a variety of 

stakeholders. In May 2016, the US Treasury Department released its response in a 

+/- 

Case 1:19-cv-09221-JMF   Document 1-2   Filed 10/04/19   Page 9 of 89



 
 

 

 

Kabbage Asset Securitization LLC, Series 2017-1 Page | 9 August 28, 2017 

Key Credit Considerations  

white paper titled “Opportunities and Challenges in Online Marketplace Lending”. In 

response to the white paper, Kabbage has incorporated into their merchant 

agreements a comparison tool called the SMART (Straightforward Metrics Around Rate 

and Total Cost) Box. The SMART Box is focused on empowering small businesses to 

better assess and compare finance options as well as advance small business online 

lending education and transparency. There will likely be greater regulation to address 

the recommendations in the report. 

Furthermore, in December 2015, the California Department of Business Oversight 

launched an inquiry into 14 online lenders, including Kabbage. In May 2016, the New 

York Department of Financial Services requested information from 28 online lending 

companies. There is a possibility that Kabbage’s business may become subject to 

additional or different regulations in the future. 

Although Merchants agree that they are entering into a commercial transaction and 

that the proceeds of the SMB Loans will be used solely for business purposes and will 

not be used for personal, family, or household purposes, if the SMB Loans are deemed 

not to constitute business loans, Kabbage could become subject to the purview of the 

CFPB and other additional federal and state regulatory agencies. Such additional 

regulatory scrutiny and potential additional regulation could impose specific statutory 

liability on creditors who fail to comply with the provisions of applicable laws and 

regulations. 

KBRA anticipates this regulatory scrutiny will continue over the next few years but 

believes that Kabbage is proactively seeking to address any regulatory concerns and 

promote transparency in its lending platform operations.  

Challenges to Exportation of State Usury Laws and True Lender Issues 

Loans from the Kabbage Platform are currently originated by Celtic Bank, a Utah 

chartered industrial bank. Federal law generally permits the exportation of usury laws 

in effect in the state in which the bank is organized to a borrower’s state. Recently, 

however, some courts have ruled that Federal preemption of state interest caps would 

not apply in some circumstances. In May 2015, for instance, the Second Circuit ruled 

in Madden v. Midland Funding that a non-bank purchaser of charged-off credit card 

loans cannot rely on state law preemption to charge interest rates that exceeded the 

usury limit in New York. Although the Madden ruling only applies to New York, 

Connecticut and Vermont, and it only addressed a consumer credit product, it is 

possible similar decisions could be adopted by courts in other jurisdictions or that 

other courts or regulators could choose to review small business loans in the context 

of usury or true lender issues in a manner akin to the scrutiny given consumer credit 

products.  

Kabbage believes the legal structure underlying Kabbage’s relationship with Celtic 

Bank is distinguishable from the structure in the Madden case. Furthermore, Kabbage 

believes it is unlikely that courts or regulators would apply the same level of scrutiny 

afforded to consumer credit products as it would to Kabbage’s credit products 

considering Kabbage’s underwriting processes. To date, no actions have been taken or 

threatened against Kabbage on the theory that it has engaged in unauthorized lending 

or loan brokering through its relationship with Celtic Bank. 

- 
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Key Credit Considerations  

Relationship with Celtic Bank 

Celtic Bank is currently the primary issuing bank for all receivables originated through 

the Kabbage Platform. Kabbage has agreed to purchase all receivables associated with 

such SMB Loans, which receivables represent an undivided ownership interest in up to 

100% of all amounts due or to become due by the Merchants under the related 

agreement. The transaction documents allow Kabbage to contract with another 

funding bank (“Credit Sponsor”) to originate receivables to be sold to the Issuer 

during the Revolving Period without noteholder consent, although rating agency 

confirmation would be required. 

The agreement between Kabbage and Celtic Bank is scheduled to terminate in 

March 2019 but is subject to automatic renewal for successive one year terms. The 

agreement with Celtic Bank is not exclusive and does not prohibit Celtic Bank from 

working with competitors of Kabbage or prohibit Kabbage from potentially entering 

into bank relationships with other Credit Sponsors. 

- 

Third Party Due Diligence Review 

CBIZ MHM LLC (“CBIZ” or the “Administrator”) will be engaged to provide certain 

reporting services both monthly and annually, which will include, among other items: 

Monthly Services: 

 Recalculate certain data fields,  

 Calculate the total interest due for the Notes; 

 Calculate the Receivables pool balance; 

 Calculate the ineligibles total amounts and the over concentration total 

amounts; 

 Calculate the 94.50% of the Receivables adjusted pool balance; 

 Calculate the asset deficiency amount; and 

 Review a sample of 100 Receivables and compare, confirm or calculate, as 

applicable, 15 data fields (the “Receivables File Review”). 

In connection with each Receivables File Review, if the sample error rate of any of the 

data fields exceeds 4%, then the Administrator will notify the respective service 

providers of the data integrity discrepancy (a “Receivables File Discrepancy Event”) 

and 200 Receivables will be sampled by the Administrator the following month. If 

based on the results of the 200 Receivables tested in the following month results in a 

data field exceeding 4%, a Receivables File Discrepancy Event and an Event of Default 

will occur under the Indenture. 

Annual Services: 

 Management discussion and overview, 

 Underwriting/credit approval summary, 

 Servicing and collections summary and 

 Internal, external and regulatory audit and systems review. 

+ 
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Performance of Current Securitization 
The Kabbage Asset Securitization LLC, Series 2017-1 transaction performance is in-line with KBRA’s base 

case scenario and is still within its reinvestment period during which time principal collections have been 

reinvested into additional eligible receivables. Since the transaction closed, all timely interest has been 

paid to investors. Additionally, No Rapid Amortization Event has occurred.  

  

KBRA Process 
KBRA analyzed the transaction using the General Rating Methodology for Asset-Backed Securities 

published on July 30, 2012. The transaction falls within Category 1 – Financial Assets, which typically 

relates to transactions that are backed by pools of consumer or commercial financial obligations owed by 

diverse obligors with payment terms that fully pay interest and principal on the Asset-Backed Securities.  

KBRA’s general methodology incorporates an analysis of: (1) the underlying collateral pool, (2) the 

platform’s historical static pool data, segmented by characteristics including credit quality and product 

type, (3) the proposed capital structure for the transaction, (4) KBRA’s operational assessment of the 

platform and servicer, and (5) the legal structure, transaction documents, and legal opinions.  

KBRA has performed an on-site operational review of the Company in June 2016 at their Atlanta, GA 

headquarters and has met with the Company for updates. In addition, KBRA conducted phone interviews 

with a representative from Celtic Bank to discuss its underwriting process and arrangement with Kabbage. 

  

Trigger Events
As of July 2017 

Payment Date
Status

a) occurrence of any of the following events:

i) Three-Month Weighted Average Receivables Yield less than 38.00%? 46.5% Pass

ii) Three-Month Weighted Excess Spread less than 8.00%? 30.1% Pass

iii) Three-Month Average Delinquency Ratio greater than 15.00%? 6.5% Pass

b) existence of a Series 2017-1 Asset Deficiency for 

three (3) or more business days?

c) occurrence of a Servicer Default? No Pass

d) occurrence of an Event of Default with respect to the 

Series 2017-1 Notes under the Transaction Documents?

e) occurrence of certain specified bankruptcy or insolvency events

of either the Seller of the Servicer?

Rapid Amortization Events with respect to the Series 2017-1 Notes

No

No

No Pass

Pass

Pass
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Transaction Summary 
The table below summarizes the characteristics of the Statistical Pool as of December 31, 2016. 

 

In addition, the Receivables must satisfy the Eligibility Criteria further described in the offering document and within the Transaction 

Structure section. 

  

Kabbage Asset Securitization LLC, Series 2017-1
Collateral Stratification

Number of Receivables 97,529

Number of Merchants 29,311

Average Number of Receivables per Merchant 3.3

Pool Outstanding Receivables Balance $442,434,678

Average Outstanding Receivables Balance per Receivable $4,536

Maximum Outstanding Receivables Balance per Receivable $100,000

Average Outstanding Receivables Balance per Merchant $15,094

Maximum Outstanding Receivables Balance per Merchant $150,035

Aggregate Original Receivables Balance $730,121,187

Average Original Receivables Balance per Receivable $7,486

Average Original Receivables Balance per Merchant $24,909

Weighted Average Receivable Yield at Origination 41.11%

Weighted Average Original Term (months) 9.0

Weighted Average Remaining Term (months) 7.7

Weighted Average Age (months) 2.2

Weighted Average FICO Score 692

Weighted Average Kabbage Score 698

Weighted Average Time in Business (years) 9.2

Weighted Average Annualized Gross Revenue $916,182

Range of Remaining Term to Maturity Distribution

1 to 6 months 59.03%

7 to 12 months 37.19%

13 or more months 3.79%

Original Term to Maturity Distribution

6 months 49.33%

12 months 50.67%

Range of Kabbage Score Distribution

560 to 599 1.22%

600 to 649 8.62%

650 to 699 36.62%

700 to 749 53.01%

750 to 799 0.51%

800 to 850 0.02%

Geographic Concentration

Largest State California:  15.80%

Second Largest State Florida:  10.43%

Third Largest State Texas:  7.94%
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The table below summarizes the credit enhancement structure of this transaction. The balances of the 

classes below include $525,000,000 of Series 2017-1 Notes issued on the initial closing date and 

$25,000,000 of Series 2017-1 Additional Notes that will be issued on the additional notes closing date. 

 

Seller and Servicer 

Company Overview 

Founded in 2009, Kabbage is a financial technology company that uses its proprietary risk scoring models, 

transactional data, technology systems and platform to provide fully automated, online access to business 

loans (the “SMB Loans”) for small- and medium-sized businesses (“Merchants”). Kabbage has also 

provided working capital to Merchants by purchasing a specified amount of a Merchant’s future receivables 

known as merchant cash advances (“MCAs”). The Kabbage business loan program (the “Kabbage 

Program”) is offered via Kabbage’s automated loan application, underwriting and servicing platform 

(the “Kabbage Platform”). 

The Kabbage Platform allows Merchants to access uncommitted business lines of credit up to $199,000 for 

a 6- or 12- month installment loan issued by Celtic Bank, a Utah chartered industrial bank, member FDIC 

(“Celtic Bank”). Initially, the Kabbage Program offered a 6-month term product and in January 2015, the 

Kabbage Program began offering a 12-month term product. Kabbage is expecting to launch loan products 

with 18-, 24- and 36- month terms in exposure limits up to $400,000 in the future, although loans in 

excess of 18 months or $250,000 will not be included in this transaction. Kabbage also licenses its 

Kabbage Platform to financial institutions and other organizations across the globe. 

  

Kabbage Asset Securitization LLC
Transaction Structure

Class A Balance $407,407,000

Class B Balance $87,301,000

Class C Balance $29,101,000

Class D Balance $26,191,000

Total Balance $550,000,000

Class A Advance Rate / Initial CE1 70.00% / 30.50%

Class B Advance Rate / Initial CE1 85.00% / 15.50%

Class C Advance Rate / Initial CE1 90.00% / 10.50%

Class D Advance Rate / Initial CE1 94.50% / 6.00%

Reinvestment Period2 36 months

Reserve Account 0.50%

KBRA Ratings

Class A A (sf)

Class B BBB (sf)

Class C BB (sf)

Class D B (sf)

KBRA Base Case Loss Expectation

KBRA Base Case Loss Range 9.00% - 11.00%
1 Initial credit enhancement (CE) shown only includes overcollateralization, subordination 

and the Series 2017-1  Reserve Account.

2 As of the initial closing date on March 20, 2017.

Case 1:19-cv-09221-JMF   Document 1-2   Filed 10/04/19   Page 14 of 89



 
 

 

 

Kabbage Asset Securitization LLC, Series 2017-1 Page | 14 August 28, 2017 

Under the Kabbage Program, Celtic Bank underwrites, originates and funds the SMB Loans while Kabbage 

serves as the program manager providing marketing, origination, application processing, loan servicing 

and collection services for all loans. Under an agreement with Celtic Bank, Kabbage purchases the right to 

all of the loan payments and other receivables associated with such SMB Loans. Celtic Bank retains title to 

the underlying SMB Loans through maturity, but has agreed to transfer title under certain circumstances.  

Since inception, Kabbage has funded over $3.3 billion for over 100,000 customers through the Kabbage 

Platform. The Company has over 380 employees with offices in Atlanta, San Francisco, New York, Ireland 

and India.  

Management 

During 2016, KBRA met with Kabbage’s management team, including those responsible for credit, 

business development, finance and operations. Since the initial closing date, Kabbage’s management team 

has had some changes and KBRA has met with some of those members as well. Members of the senior 

management team have over 20 years of experience in the payment processing, financial services and/or 

small business marketplace. 

Rob Frohwein, Chief Executive Officer  

Frohwein is the chief executive officer and co-founder of Kabbage. Prior to Kabbage, Frohwein was CEO of 

LAVA Group, Inc., an intellectual property and technology investment bank. Prior to LAVA Group, Frohwein 

held the positions of senior vice president, business development and general counsel of ZapMedia, vice 

president of strategic alliances and general counsel of Security First Network Bank, and an attorney with 

Troutman Sanders LLP, an international law firm. Frohwein is a graduate of Villanova Law School and 

studied economics at Dickinson College in Carlisle, PA. 

Kathryn Petralia, Chief Operating Officer  

Petralia is the chief operating officer and co-founder of Kabbage. She has spent the past 20 years working 

with both startups and established companies focused on credit, payments, technology and ecommerce. 

Prior to Kabbage, Petralia was with Revolution Money, an internet-based credit card startup based in 

St. Petersburg, Florida, where she was vice president of strategy. Before Revolution, Petralia was a 

corporate development executive with CompuCredit Corporation, where she was responsible for entering 

new markets, initiating new product development and establishing multiple strategic alliances. Petralia 

was also one of the founders of worthknowing.com, a consumer financial services portal. She holds a B.A. 

in english literature from Furman University. 

Kevin Phillips, Head of Corporate Development  

Phillips is the head of corporate development at Kabbage. Phillips served as chief financial officer of 

Kabbage through December 2015. Prior to his appointment as CFO, he was Kabbage’s chief technology 

officer responsible for the development of Kabbage’s technology platform. Phillips spent the previous 

seven years as chief operating officer of Scientific Intake, a Class 1 medical device company. Prior to 

Scientific Intake, Phillips served as chief information officer of several Atlanta based technology 

companies. After starting his career with Deloitte, he also had senior technology and operational roles in 

Europe and the United States. He has an undergraduate degree from Washington College in Chestertown, 

Maryland and an MBA from Georgia State University. 

Deepesh Jain, Head of Capital Markets  

Jain is the head of capital markets at Kabbage where he is responsible for raising funding from banks and 

other institutional investors to help fund Kabbage's small business loans. Before joining Kabbage, Jain 

spent nearly 10 years at Capital One where he began in their debt capital markets group managing their 

credit card securitization programs. Later, he served as senior compliance manger, managing operational 

risk and regulatory compliance. Most recently, Jain was the head of U.S. capital markets execution at 

Barclays for six years. There, he oversaw treasury-related capital market activities in the U.S. Jain has an 

MBA from Cornell University. 
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Originations 

Kabbage 

Kabbage targets marketing of the Kabbage Program towards small businesses with 1 to 50 employees, 

$50,000 to $10 million in annual revenue, and across all industry verticals. Kabbage’s marketing 

department, which consists of approximately 20 employees, focuses on brand marketing to grow 

awareness, acquisition programs through direct channels to acquire customers, site and funnel 

optimization to increase conversion for applications, and customer loyalty marketing to drive utilization.  

Kabbage sources customers through multiple acquisition channels, including: (1) search engine marketing 

and search engine optimization, (2) direct mail, (3) strategic referral partners, (4) Facebook and other 

display advertising, (5) radio and brand advertising, and (6) content marketing and press. Kabbage 

sources loans on behalf of Celtic Bank in all 50 states, U.S. territories and the District of Columbia.  

All SMB Loans are originated in the name of Celtic Bank, and Kabbage arranges financing for the Kabbage 

Program by purchasing the receivables associated with such loans. Since inception, Kabbage has funded 

over $3.3 billion for over 100,000 customers. Through the Kabbage Platform, there have been originations 

of $1.2 billion, $877 million and $339 million in 2016, 2015, and 2014, respectively. As of June 30, 2017, 

Kabbage has over $700 million in originations year-to-date for 2017. Kabbage has also been evaluating 

the possibility of obtaining a FinTech Charter. 

Celtic Bank 

Under the Kabbage Program, Celtic Bank underwrites, originates and funds the SMB Loans made to 

Merchants under the Kabbage Program. Kabbage serves as the program manager and provides marketing, 

origination, application processing, loan servicing and collection services for all SMB Loans originated by 

Celtic Bank. All program materials and changes, including any statements, disclosures or promotional 

materials are subject to review and approval by Celtic Bank. Kabbage has agreed to purchase all 

receivables associated with such SMB Loans, which receivables represent an undivided ownership interest 

in up to 100% of all amounts due or to become due by the Merchants under the related agreement. The 

transaction documents allow Kabbage to contract with another funding bank to originate receivables to be 

sold to the Issuer during the Revolving Period without noteholder consent, although rating agency 

confirmation would be required. 

The agreement between Kabbage and Celtic Bank is scheduled to terminate in March 2019 but is subject 

to automatic renewal for successive one year terms unless either Kabbage or Celtic Bank provides notice 

of non-renewal to the other party at least 60 days prior to the end of the initial term or any subsequent 

renewal term. The agreement with Celtic Bank is not exclusive and does not prohibit Celtic Bank from 

working with competitors of Kabbage or prohibit Kabbage from potentially entering into bank relationships 

with other funding banks (“Credit Sponsors”).  
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Underwriting 

Underwriting for qualified Merchants and, by extension, SMB Loans made under the Kabbage Program are 

governed by Celtic Bank’s credit policy. As the program manager, Kabbage applies Celtic Bank’s credit 

policy as part of the underwriting process. The underwriting process for SMB Loans is fully automated. 

Celtic Bank uses the Kabbage Platform and related technology, including Kabbage’s proprietary risk 

scoring model, to apply its credit policy to generate automated credit decisions. 

Kabbage maintains certain credit policy requirements for all loans. Any loan that meets these 

predetermined requirements receives a loan offer that is subject to completion of all verification processes 

prior to being funded.  

 

* Loans in excess of 18 months, exceed $250,000, or a Kabbage Score  
 of less than 560 will not be included in this transaction. 

Underwriting decisions are made by a methodology that encompasses the following four categories: 

 Authentication: Kabbage utilizes multiple information sources to verify the applicant and ownership 

of the business. 

 Exposure Capacity: Each Merchant will be analyzed according to an appropriate model to determine 

cash flow available for financing. 

 Character: Applicant’s experience, motivation and character of the business (such as customer 

reviews/feedback) will be evaluated. 

 Consistency: Cash flow efficiencies and revenue generation from the business’s operation are 

analyzed. 

Kabbage’s proprietary risk scoring model assigns each applicant a score (the “Kabbage Score”) ranging 

from 300 to 850. Applicants with lower Kabbage Scores have a higher probability of becoming a 

delinquent or defaulted receivable. Receivables with a Kabbage Score of less than 560 will not be eligible 

in this transaction. 

Kabbage utilizes a proprietary risk model to assess the risk of prospects and applications. The Kabbage 

risk scoring model considers thousands of data elements from multiple sources including the credit 

bureaus, business sales performance, and information collected during the underwriting process to ensure 

that a full spectrum of knowledge on the borrower is acquired to assess risk. These borrower attributes 

relate to: 

 Business Performance 

 Business Characteristics 

 Contract Risk 

 Applicant’s Consumer Credit Report 

 Macroeconomic Factors 

 Past Performance 

 Online Footprint 

Group Credit Policy Requirements*

Maximum Loan Term 36 months

Maximum Loan Amount $400,000

Minimum Time in Business 1 year

Minimum FICO score 539

Minimum Kabbage Score 300

Minimum Annual Revenue 

or 

Minimum Average Bank Balance

$12,000 

  

$3,000
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Financial Condition and Liquidity 

Kabbage has incurred operating losses since its inception; however, the Company expects to be profitable 

by the fourth quarter of 2017. Total revenue in 2016 has been approximately $171.9 million compared to 

$65.5 million for 2015. Kabbage intends to expend significant funds to continue to grow its business, 

including to acquire customers and to fund ongoing operations. Kabbage has historically financed its 

operations through the issuance of debt and equity. On August 3, 2017, Kabbage announced that it 

entered into a definitive agreement for an equity investment of $250.0 million from SoftBank Group Corp. 

to help expand its lending products for small- and medium-sized businesses, to accelerate its software as 

a servicer platform business and to explore other strategic opportunities for its small- and medium-sized 

business customers. The closing of the investment is subject to regulatory and other customary closing 

conditions and is expected to be completed in the third quarter of 2017. 

As of year-end 2016 Kabbage had $160.0 million dollars in cash, with approximately $27.0 million 

unrestricted and available for immediate liquidity. It is expected that the proceeds of the $25 million sale 

of the Series 2017-1 Additional Notes will be used to provide additional funding capacity for Kabbage. 

Servicing 

Kabbage will act as Servicer for this transaction and First Associates Loan Servicing, LLC will act as backup 

servicer. In servicing the loans, Kabbage will be required to follow the same collection policies and 

procedures it will follow with respect to comparable SMB Loans that it owns or services for others. 

The Servicer’s servicing team uses the loan servicing platform to monitor and track payment activity. With 

built-in payment tracking functionality and automated missed payment notifications, the loan servicing 

platform allows the Servicer to monitor performance of outstanding loans on a real time basis. 

Kabbage’s customer service and collections teams are staffed by personnel located in the Kabbage’s 

Atlanta office. Kabbage’s collections representatives, which consist of about 15 personnel, are responsible 

for attempting to contact borrowers who have not made or are in danger of not making their minimum 

payments. Kabbage outsources some collections activity to external collections agencies for purposes of 

benchmarking internal collections performance as well as maintains relationships with such agencies in the 

event of disaster recovery situations or short-term capacity shortages. 

The servicing policies and procedures currently used by Kabbage are: 

 Loan Payments: The loan servicing platform automatically initiates an ACH or PayPal debit for 

scheduled payments on loans in accordance with the applicable payment schedule and tracks 

payment flow. 

 Delinquency Management: A loan is characterized as delinquent if any scheduled loan payment has 

not been received in full by the next cycle date. A scheduled loan payment is missed when an ACH 

or PayPal debit attempt is not successful due to a lack of funds. 

 Charge-Offs: An account is charged-off on or before the last day of the month in which the account 

becomes 180 days past due. In certain circumstances, an account may be manually charged-off 

prior to such date subject to internal approvals. For example, in the case of a bankruptcy of the 

customer, Kabbage will charge-off an account within 60 days of receipt of bankruptcy filing, if not 

sooner. 
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Regulatory 

SMB Loans are originated by Celtic Bank, a Utah state chartered industrial bank insured by the Federal 

Deposit Insurance Corporation (FDIC) and regulated by the Utah Department of Financial Institutions and 

the FDIC. As a service provider to Celtic Bank, Kabbage is subject to regulation and supervision of the 

FDIC under the Bank Service Company Act.  

Although Merchants agree that they are entering into a commercial transaction and that the proceeds of 

the SMB Loans will be used solely for business purposes and will not be used for personal, family, or 

household purposes, if the SMB Loans deemed not to constitute business loans, Kabbage could become 

subject to the purview of the CFPB and other additional federal and state regulatory agencies. 

Kabbage and the loans originated through the Kabbage Platform must comply with applicable federal, 

state and local regulation including (but not limited to): 

 Fair Credit Reporting Act 

 Equal Credit Opportunity Act 

 Bank Secrecy Act 

 Service Members Civil Relief Act 

 Federal Trade Commission Act 

 Telephone Consumer Protection Act 

 Electronic Signatures in Global and National Commerce Act 

Kabbage’s internal policies and procedures have been reviewed by its internal legal and compliance staff 

with advice in certain instances from external regulatory compliance counsel. Kabbage has built its 

systems and processes with controls in place in order to permit its policies and procedures to be followed 

on a consistent basis. 

Kabbage is rated A+ by the Better Business Bureau and has received few complaints on the CFPB’s 

website. 
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Historical Performance 

Originations 

Kabbage originates loans with Kabbage Scores ranging from 300 to 850. Receivables with a Kabbage 

Score of less than 560 will not be eligible in this transaction. Kabbage first originated 6-month loans 

in 2011 and 12-month loans in January 2015. As shown below, borrowers who receive a 12-month loan 

typically have higher Kabbage Scores than those who obtain a 6-month loan.  

6-month Receivables 

The table below displays originations for 6-month Receivables by year for 2011 through Q2 2017. 

 

12-month Receivables 

The table below displays originations for 12-month Receivables by quarter for Q2 2015 through Q2 2017. 
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Gross Charge-Offs 

The tables below show historical information relating to cumulative gross charge-offs as a percentage of 

original receivable balance made through the Kabbage Platform since 2011 segmented by original term 

and Kabbage Score. Applicants with lower Kabbage Scores have a higher probability of becoming a 

delinquent or defaulted receivable.  

6-month Receivables 

The table below displays gross charge-offs for 6-month Receivables since 2011 by year and by quarter for 

2016. 

 

 

* Percentages are weighted by funded amount. 

12-month Receivables 

The table below displays gross charge-offs for 12-month Receivables since 2015 by quarter. 

  

* Percentages are weighted by funded amount. 

Kabbage may sell charge-offs to third-parties in exchange for a small percentage of the remaining unpaid 

balance of Receivables. Kabbage may also outsource collections activity on charge-offs instead of selling 

charge-offs. Note that KBRA assumed no recoveries in its analysis of the transaction. 

  

Gross Charge-Offs Vintage Vintage Vintage Vintage Vintage Vintage Vintage Weighted

Kabbage Score 2011 2012 2013 2014 2015 Q1 2016 Q2 2016 Average

300 to 599 22.02% 31.01% 21.22% 10.30% 12.34% 9.80% 11.96% 17.46%

600 to 640 16.07% 8.94% 12.55% 12.29% 12.35% 10.70% 11.94% 12.09%

641 to 680 3.35% 5.63% 7.37% 10.06% 9.95% 8.66% 7.56% 9.37%

681 to 720 1.24% 3.98% 5.42% 7.05% 7.12% 6.45% 5.44% 6.64%

721 to 850 2.20% 0.28% 3.30% 6.40% 4.76% 4.92% 3.53% 4.81%

Weighted Average* 12.39% 11.96% 7.90% 8.79% 8.28% 7.43% 6.83% 8.29%

Gross Charge-Offs Vintage Vintage Vintage Vintage Vintage Weighted

Kabbage Score Q2 2015 Q3 2015 Q4 2015 Q1 2016 Q2 2016 Average

300 to 599 18.88% 10.99% 18.83% 16.54% 10.27% 15.47%

600 to 640 14.90% 20.10% 13.85% 15.11% 10.24% 13.49%

641 to 680 7.81% 9.81% 11.45% 11.14% 7.93% 10.09%

681 to 720 9.07% 8.32% 8.55% 7.35% 6.83% 7.65%

721 to 850 7.43% 4.62% 5.20% 5.01% 3.73% 4.68%

Weighted Average* 8.52% 7.74% 8.72% 7.74% 6.15% 7.52%
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KBRA Loss Expectation 
KBRA has analyzed Kabbage’s historical static pool cumulative gross charge-off data since 2011, 

segmented by Kabbage Score and original term in order to develop a KBRA base case loss expectation per 

KBRA's General Rating Methodology for Asset-Backed Securities: 

 Kabbage Score 

 Original Term 

To account for limited data, KBRA analyzed publically available static pool loss data for comparable 

business loan and marketplace lending programs. This proxy data, in addition to Kabbage’s management 

loss analysis, was used to help derive and validate the base case loss assumptions for each Kabbage Score 

range and original term.  

To account for the limited data, additional stresses were applied to the KBRA base case loss assumption 

and multiples were stressed for each KBRA stress scenario for the applicable note rating category. 

Using this analysis and assuming the Receivables migrate to the “worst case” portfolio by Kabbage Score 

and original term mix allowed by the Excess Concentration Amounts and Eligibility Criteria, KBRA derived 

a weighted average base case loss rate of approximately 10.0%.  

Cash Flow Analysis 
KBRA performed a cash flow analysis to test the transaction structure and assess whether the proposed 

enhancement levels are sufficient to warrant the requested ratings for each of the rated Notes. KBRA did 

not incorporate prepayments, recoveries on charged-off loans, and assumed Kabbage is no longer the 

Servicer in its cash flow analysis. 

In instances where a scenario is indicated by “PASS”, the transaction’s cash flows were sufficient to 

support the timely payment of interest and ultimate repayment of principal by the legal final payment date 

for the respective class of Notes. The multiple shown below is compared to the KBRA base case loss rate 

of 10.0%.  

 

 

  

Kabbage 2017-1:  KBRA Stress Scenario Summary

Notes Scenario
Gross 

Charge-Offs

Multiple from 

Base Case
Result

Preliminary 

KBRA Rating

Class A "A" Stress 35.0% 3.50x PASS A (sf)

Class B "BBB" Stress 25.0% 2.50x PASS BBB (sf)

Class C "BB" Stress 20.0% 2.00x PASS BB (sf)

Class D "B" Stress 15.0% 1.50x PASS B (sf)
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Rating Sensitivity and Surveillance 
KBRA’s rating of the Notes represents a blended analysis of the key credit risk determinants. Events that 

may result in a rating change to the ABS transaction include, but are not limited to, the following: 

• Changes to the Company’s business strategy, management team, ownership structure or 

operations that cause KBRA to reassess its view of the Servicer; 

• Deterioration in the transaction’s asset performance that exceeds the Company’s historical 

experience; 

• Modifications of the transaction’s structure or significant changes to the collateral; and 

• A replacement of the Servicer. 

After the initial rating is assigned, KBRA will continue to monitor the transaction until the Notes are fully 

repaid. Ongoing surveillance of the Notes is critical to maintaining the value of the rating. KBRA’s 

surveillance process for securitization transactions involves a periodic review of the following: 

• Servicing reports to determine if all payment obligations are met and the transaction is in 

compliance with all triggers and excess concentration amounts; 

• Trends in collateral performance relative to historical experience; and 

• The Company’s financial performance and condition. 

The information gathered during regular surveillance will indicate whether or not a more thorough review 

is warranted. Additional information may be requested if KBRA believes the credit quality of the 

transaction has changed from the time of the initial rating assignment or the most recent review. If 

warranted, KBRA will conduct an in-depth surveillance review that may result in a change to the 

transaction’s rating and publish commentary explaining the analysis. 
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Transaction Structure 

Legal Structure 

Transaction 

Structure 

The Notes are newly issued asset-backed securities collateralized by a revolving pool 

of receivables. The following diagram illustrates the basic securitization structure: 

 

(1) On the closing date, the Seller will transfer receivables arising under business loans or merchant cash 

advances to the Issuer for cash available from the sale of the Series 2017-1 Notes or as a contribution of 

capital to the Issuer. From time to time thereafter, the Seller may transfer additional receivables to the 

Issuer for cash available from payments on the receivables owned by the Issuer, the issuances of 

additional Series 2017-1 Notes or other series of notes or otherwise as contributions of capital to the 

Issuer.  

(2) The Issuer pledges the receivables it acquires from the Seller and certain other assets to the Indenture 

Trustee to secure its notes, including the Series 2017-1 Notes.  

(3) The Issuer issues the Series 2017-1 Notes and from time to time in the future may issue additional 

Series 2017-1 Notes and other series of notes. 

(4) The Servicer services the receivables and remits payments on the receivables received from the 

merchants to the collection account. The Backup Servicer will provide certain services in respect of reports 

generated by the Servicer and other matters and, in the event that the Servicer is terminated after a 

Servicer Default, will agree at the request of the Indenture Trustee (acting at the direction of the Requisite 

Noteholders) to act as the successor servicer.  

(5) The Issuer uses collections on the receivables allocated to the Series 2017-1 Notes to make payments 

on the Series 2017-1 Notes and during the revolving period to purchase additional receivables from the 

Seller, in each case pursuant to the payment priorities described in the offering document. 

For further details, see the respective offering document. 
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Expandable 

Notes 

The Notes will be “expandable” term notes such that at any time during the Revolving 

Period, the Issuer may periodically issue additional Series 2017-1 Notes, subject to 

the following conditions:  

(a) such issuance does not cause the maximum issuance amount of each 

class to exceed certain amounts as described in the transaction 

documents; 

(b) the rating agency condition is satisfied; 

(c) the Issuer and the Receivables to be acquired by the Issuer in 

connection with such issuance satisfy all conditions set forth in the 

transaction documents; and 

(d) at the time of such issuance a Rapid Amortization Event has not 
occurred and is not continuing.  

Each additional issuance of Notes will have the same terms as the corresponding 

Class of Series 2017-1 Notes issued on the closing date, including the same Note 

Rate, Legal Final Payment Date and CUSIP.  

Priority of 

Payments 

The priority of payments will generally be as follows: 

(1) Fees, expenses and indemnities to service providers (up to a cap);  

(2) To the Servicer, any unreimbursed servicer advances; 

(3) If Kabbage is no longer the Servicer or if an Event of Default has occurred and 

is continuing, to the Servicer, the servicing fees; 

(4) To the Backup Servicer, backup servicing fees (up to a cap); 

(5) Interest on the Series 2017-1 Notes, paid sequentially; 

(6) During the Series 2017-1 Revolving Period, an amount equal to the 

Series 2017-1 Asset Deficiency Amount, if any, to the Series 2017-1 Excess 

Funding Account; 

(7) During the Series 2017-1 Revolving Period, the amount needed to replenish 

the Series 2017-1 Reserve Account, if any; 

(8) After the Series 2017-1 Revolving Period, principal on the Series 2017-1 

Notes, paid sequentially; 

(9) Fees, expenses and indemnities to service providers (without a cap); 

(10) If Kabbage is the Servicer and no Event of Default has occurred and is 

continuing, to the Servicer, the servicing fees; 

(11) If Kabbage is no longer the Servicer, to the Servicer, the supplemental 

servicing fee; 

(12) All remaining funds to or at the direction of the Issuer. 

Revolving Period The transaction features a revolving period (the “Series 2017-1 Revolving Period”), 

which will end on the earlier of (i) the payment date occurring in the month that is 

36 months after the initial closing date and (ii) the date on which a Rapid 

Amortization Event has occurred. 

There will only be one Revolving Period, and such period cannot be re-commenced or 

continue after it has terminated. 
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Rapid 

Amortization 

Events 

The following events will be automatic “Rapid Amortization Events” with respect to 

the Series 2017-1 Notes: 

• the occurrence of any of the following events (each a “Trigger Event”) as of 

any payment date: 

o the three-month weighted average receivables yield on such payment 

date is less than 38.00%, 

o the three-month weighted average excess spread on such payment 

date is less than 8.00%; or 

o the three-month average delinquency ratio on such payment date is 

greater than 15.00%; 

• an asset deficiency exists for three or more business days; 

• a Servicer Default occurs; 

• an Event of Default with respect to the Series 2017-1 Notes occurs under the 

transaction documents; or 

• either the Seller or the Servicer suffers certain specified bankruptcy or 

insolvency events. 

Events of 

Default 

The occurrence of any of the following events will constitute an “Event of Default” 

under the indenture: 

(a) failure to pay interest when due for five business days;  

(b) failure to pay principal when due;  

(c) failure by the Issuer to observe or perform any covenant or agreement in the 

transaction documents and that failure has a materially and adverse effect on 

holders of the Notes and continues or is not cured for 30 days;  

(d) the receipt by the Issuer of a final determination that it will be treated as an 

association taxable as a corporation for federal income tax purposes; 

(e) the Issuer is an “investment company” within the meaning of the Investment 

Company Act; 

(f) certain bankruptcy or insolvency events occur with respect to the Issuer; 

(g) the Indenture Trustee fails to have a valid and perfected first priority security 

interest in the collateral and such failure continues for five business days;  

(h) the occurrence of a Receivables File Discrepancy Event; or 

(i) any of the transaction documents ceases for any reason to be in full force and 

effect other than in accordance with its terms. 
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Excess 

Concentration  

The Receivables are subject to certain concentration limits that, when exceeded, will 

be excluded from the Series 2017-1 Adjusted Pool Balance which will require the 

Issuer to maintain additional credit enhancement for the Notes. The Current % of 

Statistical Pool shown below is as of June 30, 2017. Such concentration limits are 

based on the amounts, without duplication, in excess of the following limits, 

determined as a percentage of the aggregate outstanding receivables balance of 

Eligible Receivables (collectively, the “Series 2017-1 Excess Concentration 

Amounts”): 

 

Reserve Account The “Series 2017-1 Reserve Account” was funded on the initial closing date with 

$2,777,778 and will be funded on the additional notes closing date with $132,275 to 

maintain an amount equal to approximately 0.50% of the aggregate principal balance 

of the Notes divided by 94.50%. The Series 2017-1 Reserve Account will be available 

to pay transaction expenses and interest on the Notes. 

  

Kabbage 2017-1 Excess Concentration Amounts

Concentration Amount
Kabbage 2017-1 

Limit %

Current Pool % as 

of June 30,2017 

Merchants located in California 20.00% 15.84%

Merchants located in Florida 15.00% 9.89%

Merchants located in Texas 15.00% 8.21%

Merchants located in New York 15.00% 7.36%

Merchants located in any other single state 10.00% 4.00%

Merchants with Outstanding Receivables Balances 

greater than $75,000
40.00% 13.00%

Merchants with Outstanding Receivables Balances 

greater than $125,000
20.00% 0.97%

Merchants in business for less than 1 year 0.00% 0.00%

Merchants in business for less than 2 years 10.00% 3.71%

Merchants in business for less than 3 years 40.00% 12.87%

Merchants in business for less than 4 years 60.00% 25.24%

Receivables with a remaining term of 7 to 18 months 50.00% 34.53%

Receivables with (a) a remaining term of 13 to 18 months 

and/or (b) an Outstanding Receivables Balance between 

$150,000.01 and $250,000.00; provided, however, that 

each such Receivable has a minimum Kabbage Score of 700

10.00% 0.16%

Receivables that are 30 to 59 days past due 8.00% 2.22%

Receivables that are 60 or more days past due 0.00% 5.47%

Receivables with a Kabbage Score less than 600 5.00% 1.24%

Receivables that are subject to Material Modifications 5.00% 4.97%

Receivables that relate to Renewal Loans 15.00% 0.00%

Merchant businesses in highest concentration industry* 25.00% 19.09%

Merchant businesses in highest 2 concentration industries* 30.00% 22.76%

Merchant businesses in highest 5 concentration industries* 45.00% 29.49%

Merchant businesses in highest 10 concentration industries* 70.00% 38.58%

Merchants that have not agreed to make payments through 

ACH or PayPal (or other electronic payment service)
5.00% 2.43%

* Industries are classified by NAICS industry code. For purposes of this test, Receivables relating to Merchants in 

unclassified industries will be counted as part of a single industry.
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Eligibility Criteria Criteria for an “Eligible Receivable” will include, among other things, that each such 

receivable: 

 arises in the ordinary course of the Seller’s or the Credit Sponsor’s business 

and was originated in accordance with, and conforms to, the credit policies; 

 was originated by the Seller or the Credit Sponsor in compliance with all 

applicable laws and regulations and remains in compliance with all applicable 

laws and regulations; 

 is due from an Eligible Merchant; 

 is not (i) 60-days past due or (ii) if the acquisition of such Receivable by the 

Issuer would result in any excess concentration limitation applicable to 

30-days past due receivables to be exceeded, 30-days past due; 

 is denominated in U.S. dollars; 

 if such Receivable has an original principal amount that exceeds $250,000, 

then only $250,000 will be eligible; 

 is a monthly (or more frequent pay) receivable; 

 has an original term less than or equal to 18 months; 

 does not have a maturity date later than six months prior to the earliest legal 

final maturity date of any series of Notes outstanding; 

 has a receivable yield greater than or equal to 19.00% per annum; 

 together with all other Eligible Receivables, has a weighted average 

receivables yield of at least 38.00% per annum; 

 together with all other Eligible Receivables, has a weighted average remaining 

term of no more than 13 months; 

 has received Kabbage Score of no less than 560; 

 has received a FICO score of no less than 539; 

 relates to Merchants with a weighted average Kabbage Score of 675 or greater 

as of the date of its underwriting; and 

 if has an 18-month original term, then such Receivable has (i) a Kabbage 

Score of at least 700, (ii) the related Merchant has been in business for at 

least 3 years and (iii) the related Merchant has annual gross revenue of at 

least $150,000 per annum. 

Eligible 

Merchant 

Criteria for an “Eligible Merchant” will include, among other things, that each such 

receivable: 

 is domiciled in the United States; 

 is not subject to any proceedings under the Bankruptcy Code or under any 

other applicable bankruptcy, insolvency or similar law now or hereafter in 

effect and 

 is a business that has been operating for at least one year.  
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Servicer 

Defaults  

The occurrence of any of the following events will constitute a “Servicer Default” 

under the servicing agreement: 

(a) the Servicer fails to make any payment, transfer or deposit to the Indenture 

Trustee on the date that payment, transfer or deposit was due and such 

failure shall continue for five business days;  

(b) any representation or warranty made by the Servicer in the servicing 

agreement or in any statement or certificate at any time given by the Servicer 

in writing pursuant to the transaction documents is incorrect when made and 

such inaccuracy has a material and adverse effect on the interests of the 

holders of the Notes and such inaccuracy is not cured for a period of 30 

consecutive days; 

(c) any failure by the Servicer to comply with any of its agreements or covenants 

contained in the transaction documents and such failure has a material and 

adverse effect on the interests of the holders of the Notes and such failure is 

not cured for a period of 30 consecutive days; 

(d) certain bankruptcy or insolvency events shall have occurred with respect to 

the Servicer; 

(e) the three-month average excess spread on such payment date is less than 

8.00%; or 

(f) the three month average delinquency ratio on such payment date is greater 

than 15.00%. 

Representations 

and Warranties 

For more detailed information regarding the representations, warranties and 

enforcement mechanisms available under the transaction documents, please see 

KBRA’s Kabbage Asset Securitization LLC, Series 2017-1 Representations and 

Warranties Disclosure available here. 
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Executive Summary 
This transaction report is based on information regarding the underlying collateral pool and the terms of the 

securitization as of May 17, 2018. The ratings listed below are for $60 million in additional issuance under 

the “expandable” terms of the Kabbage Asset Securitization LLC, Series 2017-1 Notes. In addition, the 

ratings for the previously issued $550 million of Series 2017-1 Notes will be confirmed in conjunction with 

the issuance of the $60 million Series 2017-1 Additional Notes. The ratings listed below for the $60 million 

Series 2017-1 Additional Notes are final. The ratings for the $550 million previously issued Series 2017-1 

Notes are final. This report does not constitute a recommendation to buy, hold, or sell securities.  

  

 

(1)  Initial credit enhancement shown above includes overcollateralization, subordination and the Series 2017-1 Reserve Account. 

(2)  Class A Notes were Assigned on 3/20/2017 with an initial principal balance of $388,889,000. Additional Class A Notes were Assigned on 

 8/28/2017 with an initial principal balance of $18,518,000. 

(3)  Class B Notes were Assigned on 3/20/2017 with an initial principal balance of $83,333,000. Additional Class B Notes were Assigned on 

 8/28/2017 with an initial principal balance of $3,968,000. 

(4)  Class C Notes were Assigned on 3/20/2017 with an initial principal balance of $27,778,000. Additional Class C Notes were Assigned on 

 8/28/2017 with an initial principal balance of $1,323,000. 

(5)  Class D Notes were Assigned on 3/20/2017 with an initial principal balance of $25,000,000. Additional Class D Notes were Assigned on 

 8/28/2017 with an initial principal balance of $1,191,000. 

Transaction Overview 
Kabbage Asset Securitization LLC (the “Issuer”) issued $525 million of Series 2017-1 Class A, Class B, 

Class C and Class D Notes on March 20, 2017 and subsequently issued $25 million of additional 

Series 2017-1 Class A, Class B, Class C, and Class D Notes on August 28, 2017 (collectively, the “Series 

2017-1 Notes”). The Issuer issued $60 million of additional Series 2017-1 Class A, Class B, Class C and 

Class D Notes (collectively, the “Series 2017-1 Additional Notes”, together with the Series 2017-1 Notes, 

the “Notes”). The Series 2017-1 Additional Notes will have the same terms as the corresponding classes of 

Series 2017-1 Notes, including same Note Rate, Advance Rate and Legal Final Payment Date. The proceeds 

of the sale of the Series 2017-1 Additional Notes will be used to provide extra funding capacity for Kabbage. 

  

Rated Notes - $60 Million Series 2017-1 Additional Notes

Notes
Initial Principal 

Balance
Note Rate

Advance 

Rate

Initial Credit

Enhancement*

Legal Final 

Payment Date
 KBRA Rating

Class A $44,444,000 4.571% 70.00% 30.50% March 2022 A (sf)

Class B $9,525,000 5.794% 85.00% 15.50% March 2022 BBB (sf)

Class C $3,174,000 8.000% 90.00% 10.50% March 2022 BB (sf)

Class D $2,857,000 10.000% 94.50% 6.00% March 2022 B (sf)

Total: $60,000,000

* Initial credit enhancement shown above includes overcollateralization, subordination and the Series 2017-1 Reserve Account.

Rated Notes - $550 Million Previously Issued Series 2017-1 Notes

Notes
Initial Principal 

Balance
Note Rate

Advance 

Rate

Initial Credit

Enhancement(1)

Legal Final 

Payment Date
KBRA Rating Action

Class A(2)
$407,407,000 4.571% 70.00% 30.50% March 2022 A (sf) Confirm

Class B(3)
$87,301,000 5.794% 85.00% 15.50% March 2022 BBB (sf) Confirm

Class C(4)
$29,101,000 8.000% 90.00% 10.50% March 2022 BB (sf) Confirm

Class D(5)
$26,191,000 10.000% 94.50% 6.00% March 2022 B (sf) Confirm

Total: $550,000,000
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Founded in 2009, Kabbage is a financial technology company that uses its proprietary risk scoring models, 

transactional data, technology systems and platform to provide fully automated, online access to business 

loans (the “SMB Loans”) for small- and medium-sized businesses (“Merchants”). Kabbage has also provided 

working capital to Merchants by purchasing a specified amount of a Merchant’s future receivables known as 

merchant cash advances (“MCAs”). None of the receivables in the pool consist of MCAs. The Kabbage 

business loan program (the “Kabbage Program”) is offered via Kabbage’s automated loan application, 

underwriting and servicing platform (the “Kabbage Platform”). 

The Kabbage Platform currently allows Merchants to access uncommitted business lines of credit up to 

$250,000 for a 6-, 12- or 18- month installment loan issued by Celtic Bank, a Utah chartered industrial 

bank, member FDIC (“Celtic Bank”). A business approved under the Kabbage Program can draw on the line 

up to the credit limit as needed, however Kabbage can cut off the borrower’s ability to draw on the business 

line for a variety of reasons including missed payments. Loans in excess of 18 months or $250,000 will not 

be included in this transaction. The average original receivables balance per Receivable and weighted 

average original term in the pool is $8,419 and 9.7 months, respectively, as of March 31, 2018. 

The SMB Loan or MCA borrowed by the Merchant is repaid in equal principal payments over the original 

term of the loan with interest charges based on the initial borrowed amount. Each loan will have a “big fee” 

(typically 1% to 10%) for the first 2 months for 6-month loans and the first 6 months for 12-month loans, 

as well as a 1%-1.25% “small fee”, for the remaining term of the loan. For the 18-month loans the “big fee” 

will be for the first 10 months. 

The Notes will be secured by a revolving pool of receivables (the “Receivables” or the “Portfolio”) consisting 

of (i) SMB Loans or (ii) MCAs. The transaction features a revolving period (the “Revolving Period”), which 

will end on the earlier of (i) the payment date occurring in the month that is 36 months after the initial 

closing date and (ii) the date on which a Rapid Amortization Event has occurred.  

The Notes will be “expandable” term notes such that at any time during the Revolving Period, the Issuer 

may periodically issue additional Notes, so long as certain conditions are met, including receipt of rating 

agency confirmation. The consent of existing noteholders will not be required for these additional issuances, 

and investors should note that any additional note issuance would dilute the control and vote of existing 

noteholders.   

As of March 31, 2018, the pool of receivables had an aggregate outstanding receivables balance of 

$575,849,084.76. 

 

Transaction Parties 

Issuer Kabbage Asset Securitization LLC 

Seller and Servicer Kabbage, Inc. 

Platform www.kabbage.com 

Initial Backup Servicer First Associates Loan Servicing, LLC 

Indenture Trustee and Custodian U.S. Bank National Association 

Originator / Credit Sponsor / Funding Bank Celtic Bank, a Utah chartered industrial bank 

Administrator CBIZ MHM LLC 

Initial Purchasers 
Guggenheim Securities, LLC and  

Credit Suisse Securities (USA) LLC 
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Key Credit Considerations  

Strength of the Seller and Servicer 

Founded in 2009, Kabbage is a financial technology company that uses financial services 

data and technology platform to provide business loans to Merchants. Since inception, 

Kabbage has funded over $4.5 billion for over 135,000 customers. As of April 30, 2018, 

the Company has 412 employees with offices in Atlanta, San Francisco, New York, Ireland 

and India. Members of the senior management team have over 20 years of experience 

in payment processing, financial services and/or small business marketplace lending. 

Kabbage previously sponsored a securitization in September 2014 which was rated by 

KBRA and performed in line with expectations. The 2014 transaction was refinanced in 

March 2017, and subsequently the ratings were withdrawn. KBRA believes Kabbage has 

an experienced management team and the operational capabilities to service the 

Portfolio. 

During the fourth quarter of 2017, Kabbage closed a $250 million equity investment from 

a subsidiary of SoftBank Group Corp. and an asset-backed, revolving credit facility with 

Credit Suisse for up to $200 million. These additional funding sources have allowed 

Kabbage to expand its lending products for small- and medium-sized businesses, to 

accelerate its software as a service platform business and to explore other strategic 

opportunities for its small- and medium-sized businesses customers. 

On April 20, 2018, Kabbage entered into a definitive agreement to acquire substantially 

all of the assets of Orchard App Inc. (“Orchard”), which will allow Kabbage to interpret 

Orchard’s technology platform for enhanced data capabilities. 

+ 

Transaction Structure 

KBRA believes the transaction has sufficient credit enhancement, along with a structure 

that accelerates principal payments on the Notes upon a deterioration of asset 

performance to support the rating on the Notes.  

Key credit enhancements will consist of: 

• Excess Cash Flow: 

- The weighted average receivables yield of the pool of receivables is approximately 

42.98%, which should result in significant excess spread over the coupons of the 

Notes and monthly fees and expenses. Regarding additional receivables to be 

purchased by the Issuer during the Revolving Period, the transaction documents 

require that the weighted average receivables yield for the entire pool to be at 

least 38.00% per annum and the receivables yield on any individual receivable to 

be at least 19.00% per annum.  

- Monthly distributions of principal pursuant to the priority of payments will include 

a yield supplement amount.  

 

 

+ 
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Key Credit Considerations  

• Subordination:  

- Initial subordination for the Class A Notes is 30.00%, for the Class B Notes is 

15.00%, for the Class C Notes is 10.00% and for the Class D Notes is 5.50%. 

- Each junior class of Notes will be subordinated in right of payment to each class 

of Notes that is senior. 

• Reserve Account: Currently funded with $2,910,053 and will be additionally funded 

on the additional notes closing date with $317,461 to maintain an amount equal to 

approximately 0.50% of the aggregate outstanding principal balance of the Notes 

divided by 94.50% (the “Series 2017-1 Required Reserve Account Amount”).  

• Trigger Events: Occurrence of any of the following events will cause principal 

payments on the Notes to be accelerated (with payments occurring sequentially): 

- the three-month weighted average receivables yield on such payment date is less 

than 38.00%; 

- the three-month weighted average excess spread on such payment date is less 

than 8.00%; or 

- the three-month average delinquency ratio on such payment date is greater than 

15.00%. 

• Servicing Fee: If Kabbage is the Servicer, the servicing fee is payable after interest 

and principal on the Notes, however KBRA assumed Kabbage is no longer the Servicer 

in its cash flow analysis. 

Additional information is included in the Transaction Structure section. 

Revolving Period and Prefunding Feature 

When the initial transaction closed in March 2017 it featured a 36-month revolving period 

(the “Revolving Period”), which currently has 22 months remaining, during which time 

no payments of principal of the Notes will be made unless the Issuer elects to prepay the 

Notes in full on or after the payment date in March 2019. Cash flow from principal 

collections may be reinvested to purchase additional receivables, based on certain 

eligibility requirements. The existence of the Revolving Period adds uncertainty to the 

Portfolio composition and could allow the Portfolio to become more concentrated and vary 

somewhat from the additional notes closing date.  

On the additional notes closing date, the transaction may only contain (but not less than) 

85% of the Targeted Closing Receivables Balance. If 100% of the Target Closing 

Receivables Balance isn’t transferred on the additional notes closing date, an amount 

(the “Prefunded Amount”), if any, will be deposited into the Series 2017-1 Excess 

Funding Account, which amounts will be available for the purchase of additional 

Receivables. The remaining Receivables are expected to be transferred to the Issuer 

during the next three to six weeks after closing.  

All additional receivables must satisfy the eligibility criteria described further in the offering 

document and within the Transaction Structure section. KBRA has assumed that the 

cash flow will be reinvested to the “worst case” Portfolio permitted within the transaction’s 

eligibility requirements. 

– 
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Key Credit Considerations  

Portfolio Remaining Term 

The pool of receivables has an initial weighted average remaining term of approximately 

6.2 months. There are restrictions when adding additional receivables that such 

receivable, together with all other Eligible Receivables, has a weighted average remaining 

term of no more than 13 months. In addition, Excess Concentration Amounts limit 50% 

of the Portfolio to have a remaining term greater than 6 months or more and further limit 

10% of the Portfolio to have a remaining term greater than 12 months or more. The 

shorter remaining term allows for less time for an obligor default to occur. KBRA 

recognizes the tenor of the loans could create potential stress or affordability issues for 

the obligors due to the high rates and short term nature of the loans. KBRA has addressed 

this concern in its analysis of the historical performance of the loans and the cash flow 

analysis within. 

+/- 

Limited Performance Data for Longer Loan Terms 

Kabbage has limited operating history on its 12-month and 18-month loans that may be 

included in the Portfolio. Kabbage first originated 6-month loans in 2011 and 12-month 

loans in January 2015. Kabbage recently started originating 18-month loans in October 

2017.  

Loans with remaining terms of 12 months can be up to 50% of the Portfolio, with a 

sublimit of loans with remaining terms of 18 months up to 10% of the Portfolio. To 

account for the limited data, additional stresses were applied to the KBRA base case 

assumption and loss multiples were stressed for each note rating category. 

– 

Internet Lending 

Internet-based lending is inherently riskier than in-person lending as there is a greater 

potential for falsification of information and borrower fraud. Applicants may also 

misrepresent their intentions regarding loan purpose or treat their obligations on the 

loans originated through the internet as having less significance and a lower payment 

priority to those loans originated through traditional lending sources where they may 

have other business relationships. Therefore, an online lender needs to possess adequate 

internal controls and robust fraud detection procedures. 

Kabbage uses identity and fraud checks analyzing data provided by external databases 

to authenticate each borrower’s identity. Any loans that were originated to customers 

with verifiable identity theft or fraud must be repurchased by Kabbage. KBRA believes 

Kabbage possesses adequate resources and procedures for information verification and 

fraud detection.  

+/- 
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Key Credit Considerations  

Regulatory Environment for Online Lenders 

The online lending industry was a high-growth, high-profile sector that has attracted the 

attention of various regulators and the regulatory oversight of securities and capital 

markets. Although there have not been any statutory or regulatory requirements 

imposed specifically on online lenders to date, in 2015, the U.S. Treasury Department 

issued a request for information on online lending. The Treasury Department received a 

large number of responses from a variety of stakeholders. In May 2016, the US Treasury 

Department released its response in a white paper titled “Opportunities and Challenges 

in Online Marketplace Lending”. In response to the white paper, Kabbage has 

incorporated into their merchant agreements a comparison tool called the SMART 

(Straightforward Metrics Around Rate and Total Cost) Box. The SMART Box is focused on 

empowering small businesses to better assess and compare finance options as well as 

advance small business online lending education and transparency. 

Furthermore, in December 2015, the California Department of Business Oversight 

launched an inquiry into 14 online lenders, including Kabbage. In May 2016, the New 

York Department of Financial Services requested information from 28 online lending 

companies. There is a possibility that Kabbage’s business may become subject to 

additional or different regulations in the future. 

Although Merchants agree that they are entering into a commercial transaction and that 

the proceeds of the SMB Loans will be used solely for business purposes and will not be 

used for personal, family, or household purposes, if the SMB Loans are deemed not to 

constitute business loans, Kabbage could become subject to the purview of the CFPB and 

other additional federal and state regulatory agencies. Such additional regulatory 

scrutiny and potential additional regulation could impose specific statutory liability on 

creditors who fail to comply with the provisions of applicable laws and regulations. 

On April 9, 2018, Kabbage received a letter from the Vermont Department of Financial 

Regulations (“DFR”) requesting that it suspend all business loan solicitation activities in 

the State of Vermont and provide evidence that it is licensed, exempt from, or in 

compliance with Vermont’s licensing statutes. Kabbage believes that it is exempt from 

Vermont’s loan solicitation licensing requirements because it engages in solicitation 

activities solely as a service provider to Celtic Bank pursuant to the Program Management 

Agreement. Pending a satisfactory resolution of this matter, Kabbage and Celtic Bank 

have suspended access to SMB Loans by Vermont businesses and Kabbage has ceased 

all marketing and sales outreach activities in Vermont. As of March 31, 2018, the 

aggregate Outstanding Receivables Balance of Pooled Receivables involving Merchants 

located in Vermont comprised approximately 0.17% of the Pool Outstanding Receivables 

Balance. 

KBRA anticipates this regulatory scrutiny will continue over the next few years but 

believes that Kabbage is proactively seeking to address any regulatory concerns and 

promote transparency in its lending platform operations.  

 

-/+ 
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Key Credit Considerations  

Challenges to Exportation of State Usury Laws and True Lender Issues 

Loans from the Kabbage Platform are currently originated by Celtic Bank, a Utah 

chartered industrial bank. Federal law generally permits the exportation of usury laws in 

effect in the state in which the bank is organized to a borrower’s state. Recently, 

however, some courts have ruled that Federal preemption of state interest caps would 

not apply in some circumstances. In May 2015, for instance, the Second Circuit ruled in 

Madden v. Midland Funding that a non-bank purchaser of charged-off credit card loans 

cannot rely on state law preemption to charge interest rates that exceeded the usury 

limit in New York. Although the Madden ruling only applies to New York, Connecticut and 

Vermont, and it only addressed a consumer credit product, it is possible similar decisions 

could be adopted by courts in other jurisdictions or that other courts or regulators could 

choose to review small business loans in the context of usury or true lender issues in a 

manner akin to the scrutiny given consumer credit products.  

Kabbage believes the legal structure underlying Kabbage’s relationship with Celtic Bank 

is distinguishable from the structure in the Madden case. Furthermore, Kabbage believes 

it is unlikely that courts or regulators would apply the same level of scrutiny afforded to 

consumer credit products as it would to Kabbage’s credit products considering Kabbage’s 

underwriting processes. To date, no actions have been taken or threatened against 

Kabbage on the theory that it has engaged in unauthorized lending or loan brokering 

through its relationship with Celtic Bank. 

In November 2017, a purported class action was filed against Kabbage, among other 

defendants, alleging that Kabbage offered usurious loans through Celtic Bank and 

alleging other violations of federal and state laws related to Kabbage’s bank partnership 

model. Kabbage has entered into a joint defense agreement with Celtic Bank. The claims 

against one of the co-defendants have been settled and Kabbage and Celtic Bank intend 

to seek to resolve the matter in arbitration. Kabbage believes that the case is without 

merit and intends to vigorously defend the action, however, it can offer no assurance as 

to the ultimate outcome of such proceeding.  

- 

Relationship with Celtic Bank 

Celtic Bank is currently the primary issuing bank for all receivables originated through 

the Kabbage Platform. Kabbage has agreed to purchase all receivables associated with 

such SMB Loans, which receivables represent an undivided ownership interest in up to 

100% of all amounts due or to become due by the Merchants under the related 

agreement. The transaction documents allow Kabbage to contract with another funding 

bank (“Credit Sponsor”) to originate receivables to be sold to the Issuer during the 

Revolving Period without noteholder consent, although rating agency confirmation would 

be required. 

The agreement between Kabbage and Celtic Bank is scheduled to terminate in 

March 2022 but is subject to automatic renewal for successive one year terms. The 

agreement with Celtic Bank is not exclusive and does not prohibit Celtic Bank from 

working with competitors of Kabbage or prohibit Kabbage from potentially entering into 

bank relationships with other Credit Sponsors. 

+/- 
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Key Credit Considerations  

Third Party Due Diligence Review 

CBIZ MHM LLC (“CBIZ” or the “Administrator”) will be engaged to provide certain 

reporting services both monthly and annually, which will include, among other items: 

Monthly Services: 

• Recalculate certain data fields,  

• Calculate the total interest due for the Notes; 

• Calculate the Receivables pool balance; 

• Calculate the ineligibles total amounts and the over concentration total amounts; 

• Calculate the 94.50% of the Receivables adjusted pool balance; 

• Calculate the asset deficiency amount; and 

• Review a sample of 100 Receivables and compare, confirm or calculate, as applicable, 

15 data fields (the “Receivables File Review”). 

In connection with each Receivables File Review, if the sample error rate of any of the 

data fields exceeds 4%, then the Administrator will notify the respective service providers 

of the data integrity discrepancy (a “Receivables File Discrepancy Event”) and 200 

Receivables will be sampled by the Administrator the following month. If based on the 

results of the 200 Receivables tested in the following month results in a data field 

exceeding 4%, a Receivables File Discrepancy Event and an Event of Default will occur 

under the Indenture. 

Annual Services: 

• Management discussion and overview, 

• Underwriting/credit approval summary, 

• Servicing and collections summary and 

• Internal, external and regulatory audit and systems review. 

+ 
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Key Changes from prior Series 2017-1 Additional 
Notes Issuance 
Summarized below are the key changes which occurred since the August 28, 2017 issuance of additional 

Series 2017-1 Notes. 

Company and Operations 

Liquidity 

During the fourth quarter of 2017, Kabbage closed a $250 million equity investment from 

a subsidiary of SoftBank Group Corp. and an asset-backed, revolving credit facility with 

Credit Suisse for up to $200 million. 

Orchard 

Acquisition 

On April 20, 2018, Kabbage entered into a definitive agreement to acquire substantially 

all of the assets of Orchard App Inc., which will allow Kabbage to interpret Orchard’s 

technology platform for enhanced data capabilities. 

Celtic Bank 

Agreement 

An updated agreement between Kabbage and Celtic Bank was finalized, this agreement 

is now scheduled to terminate in March 2022. 

Management 

Update 

Mr. James Chou was hired as chief technology officer at Kabbage. Mr. Chou has more 

than 20 years of experience leading technology operations for enterprise software 

companies. Mr. Robert Sharpe also joined as Chief Operating Officer of Kabbage. Mr. 

Sharpe has more than 30 years of executive leadership experience in North America, 

Europe and Asia. 

Vermont 

Regulatory 

Inquiry 

In April 2018, the State of Vermont asked Kabbage to provide evidence that it is licensed, 

exempt from, or in compliance with Vermont’s licensing statutes. Pending a satisfactory 

resolution of this matter, Kabbage and Celtic Bank have suspended access to SMB Loans 

by Vermont based businesses and Kabbage has ceased all marketing and sales outreach 

activities in Vermont at the request of the Vermont Department of Financial Regulations. 

Merchants located in Vermont comprised approximately 0.17% of the Pool Outstanding 

Receivables Balance as of March 31, 2018. 

Material 

Litigation 

In November 2017, a purported class action was filed against Kabbage, among other 

defendants, alleging that Kabbage offered usurious loans through Celtic Bank and alleging 

other violations of federal and state laws related to Kabbage’s bank partnership model. 

Kabbage has entered into a joint defense agreement with Celtic Bank. The claims against 

one of the co-defendants have been settled and Kabbage and Celtic Bank intend to seek 

to resolve the matter in arbitration. 

Collateral 

Inclusion of 

18-month 

loans 

In October 2017, Kabbage started originating 18-month loans. The transaction has a 10% 

concentration limit on the 18-month loan product. As of March 31, 2018, the company 

has originated $3.5 million of 18-month loans of which there is $2.4 million outstanding 

in the pool.  
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Performance of Current Securitization  
The Kabbage Asset Securitization LLC, Series 2017-1 transaction performance is in-line with KBRA’s base 

case scenario and is still within its reinvestment period during which time principal collections have been 

reinvested into additional eligible receivables. Since the transaction closed, all timely interest has been paid 

to investors. Additionally, No Rapid Amortization Event has occurred. 

  

The following charts show how the transaction has performed over time with regard to the Trigger Event 

metrics: 

 

 

As of April 

2018 Payment 

Date

Status

a) occurrence of any of the following events:

i) Three-Month Weighted Average Receivables Yield less than 38.00%? 46.4% Pass

ii) Three-Month Weighted Excess Spread less than 8.00%? 16.7% Pass

iii) Three-Month Average Delinquency Ratio greater than 15.00%? 9.7% Pass

b) existence of a Series 2017-1 Asset Deficiency for 

three (3) or more business days?

c) occurrence of a Servicer Default? No Pass

d) occurrence of an Event of Default with respect to the 

Series 2017-1 Notes under the Transaction Documents?

e) occurrence of certain specified bankruptcy or insolvency events

of either the Seller of the Servicer?

Rapid Amortization Events with respect to the Series 2017-1 Notes

No

No

No Pass

Pass

Pass

Trigger Events

30.00%

35.00%

40.00%

45.00%

50.00%
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Three-Month Weighted Average Receivables 
Yield
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KBRA Process 
KBRA analyzed the transaction using the Global General Rating Methodology for Asset-Backed 

Securities published on November 28, 2017. The transaction falls within Category 1 – Financial Assets, 

which typically relates to transactions that are backed by pools of consumer or commercial financial 

obligations owed by diverse obligors with payment terms that fully pay interest and principal on the 

Asset-Backed Securities.  

KBRA’s general methodology incorporates an analysis of: (1) the underlying collateral pool, (2) the 

platform’s historical static pool data, segmented by characteristics including credit quality and product type, 

(3) the proposed capital structure for the transaction, (4) KBRA’s operational assessment of the platform 

and servicer, and (5) the legal structure, transaction documents, and legal opinions.  

KBRA has performed an on-site operational review of the Company at their Atlanta, GA headquarters and 

has met with the Company for updates. In addition, KBRA conducted phone interviews with a representative 

from Celtic Bank to discuss its underwriting process and arrangement with Kabbage. 
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Transaction Summary 
The table below summarizes the characteristics of the pool as of March 31, 2018 as compared to the 

characteristics of the Statistical Pool as of December 31, 2016 for the original Series 2017-1 Note issuance. 

In addition, the Receivables must satisfy the Eligibility Criteria further described in the offering document and within the Transaction 

Structure section. 

  

Collateral Stratification March 31, 2018 December 31, 2016

Number of Receivables 112,734 97,529

Number of Merchants 41,395 29,311

Average Number of Receivables per Merchant 2.7 3.3

Pool Outstanding Receivables Balance $575,849,085 $442,434,678

Average Outstanding Receivables Balance per Receivable $5,108 $4,536

Maximum Outstanding Receivables Balance per Receivable $232,917 $100,000

Average Outstanding Receivables Balance per Merchant $13,911 $15,094

Maximum Outstanding Receivables Balance per Merchant $236,575 $150,035

Aggregate Original Receivables Balance $949,219,443 $730,121,187

Average Original Receivables Balance per Receivable $8,420 $7,486

Average Original Receivables Balance per Merchant $22,931 $24,909

Weighted Average Receivable Yield at Origination 42.98% 41.11%

Weighted Average Original Term (months) 9.7 9.0

Weighted Average Remaining Term (months) 6.2 7.7

Weighted Average Age (months) 3.9 2.2

Weighted Average FICO Score 696 692

Weighted Average Kabbage Score 702 698

Weighted Average Time in Business (years) 10.6 9.2

Range of Remaining Term to Maturity Distribution

Up to 6 months 56.63% 59.03%

7 to 12 months 42.95% 37.19%

13 or more months 0.42% 3.79%

Original Term to Maturity Distribution

6 months 39.36% 49.33%

12 months 60.22% 50.67%

18 months 0.42% 0.00%

Range of Kabbage Score Distribution

560 to 599 0.75% 1.22%

600 to 649 6.67% 8.62%

650 to 699 31.66% 36.62%

700 to 749 59.90% 53.01%

750 to 799 0.97% 0.51%

800 to 850 0.06% 0.02%

Geographic Concentration

Largest State California:  16.28% California:  15.80%

Second Largest State Florida:  9.67% Florida:  10.43%

Third Largest State Texas:  8.02% Texas:  7.94%

Kabbage Asset Securitization LLC, Series 2017-1
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The table below summarizes the credit enhancement structure of this transaction. The balances of the 

classes below include $555,000,000 of previously issued Series 2017-1 Notes and $60,000,000 of 

Series 2017-1 Additional Notes that will be issued on the additional notes closing date. 

 

  

Kabbage Asset Securitization LLC
Transaction Structure

Class A Balance $451,851,000

Class B Balance $96,826,000

Class C Balance $32,275,000

Class D Balance $29,048,000

Total Balance $610,000,000

Class A Advance Rate / Initial CE1 70.00% / 30.50%

Class B Advance Rate / Initial CE1 85.00% / 15.50%

Class C Advance Rate / Initial CE1 90.00% / 10.50%

Class D Advance Rate / Initial CE1 94.50% / 6.00%

Reinvestment Period2 36 months

Remaining Reinvestment Period 22 months

Reserve Account 0.50%

KBRA Ratings

Class A A (sf)

Class B BBB (sf)

Class C BB (sf)

Class D B (sf)

KBRA Base Case Loss Expectation

KBRA Base Case Loss Range 9.00% - 11.00%
1 Initial credit enhancement (CE) shown only includes overcollateralization, subordination 

and the Series 2017-1  Reserve Account.

2  36 month Revolving period as of the initial closing date on March 20, 2017. There are

 currently 22 months left in the revolving period. 
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Seller and Servicer 

Company Overview 

Founded in 2009, Kabbage is a financial technology company that uses its proprietary risk scoring models, 

transactional data, technology systems and platform to provide fully automated, online access to business 

loans (the “SMB Loans”) for small- and medium-sized businesses (“Merchants”). Kabbage has also provided 

working capital to Merchants by purchasing a specified amount of a Merchant’s future receivables known as 

merchant cash advances (“MCAs”). The Kabbage business loan program (the “Kabbage Program”) is offered 

via Kabbage’s automated loan application, underwriting and servicing platform (the “Kabbage Platform”). 

The Kabbage Platform allows Merchants to access uncommitted business lines of credit up to $250,000 for 

a 6-, 12-, or 18- month installment loan issued by Celtic Bank, a Utah chartered industrial bank, member 

FDIC (“Celtic Bank”). Initially, the Kabbage Program offered a 6-month term product and in January 2015, 

the Kabbage Program began offering a 12-month term product. Kabbage began offering the 18-month term 

product this year in October 2017. Kabbage also licenses its Kabbage Platform to financial institutions and 

other organizations across the globe. 

Under the Kabbage Program, Celtic Bank underwrites, originates and funds the SMB Loans while Kabbage 

serves as the program manager providing marketing, origination, application processing, loan servicing and 

collection services for all loans. Under an agreement with Celtic Bank, Kabbage purchases the right to all of 

the loan payments and other receivables associated with such SMB Loans. Celtic Bank retains title to the 

underlying SMB Loans through maturity but has agreed to transfer title under certain circumstances.  

Since inception, Kabbage has funded over $4.5 billion for over 140,000 customers through the Kabbage 

Platform. The Company has over 412 employees with offices in Atlanta, San Francisco, New York, Ireland 

and India.  

Management 

During 2016, KBRA met with Kabbage’s management team, including those responsible for credit, business 

development, finance and operations. Since the initial closing date, Kabbage’s management team has had 

some changes and KBRA has met with some of those members as well. Members of the senior management 

team have over 20 years of experience in the payment processing, financial services and/or small business 

marketplace. 

Rob Frohwein, Chief Executive Officer  

Mr. Rob Frohwein is the Chief Executive officer and co-founder of Kabbage. Prior to Kabbage, Mr. Frohwein 

was CEO of LAVA Group, Inc., an intellectual property and technology investment bank. Prior to LAVA Group, 

Mr. Frohwein held the positions of senior vice president, business development and general counsel of 

ZapMedia, vice president of strategic alliances and general counsel of Security First Network Bank, and an 

attorney with Troutman Sanders LLP, an international law firm. Mr. Frohwein is a graduate of Villanova Law 

School and studied economics at Dickinson College in Carlisle, PA. 
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Kathryn Petralia, President 

Ms. Kathryn Petralia is the President and co-founder of Kabbage. She has spent the past 20 years working 

with both startups and established companies focused on credit, payments, technology and ecommerce. 

Prior to Kabbage, Ms. Petralia was with Revolution Money, an internet-based credit card startup based in 

St. Petersburg, Florida, where she was vice president of strategy. Before Revolution, Ms. Petralia was a 

corporate development executive with CompuCredit Corporation, where she was responsible for entering 

new markets, initiating new product development and establishing multiple strategic alliances. Ms. Petralia 

was also one of the founders of worthknowing.com, a consumer financial services portal. She holds a B.A. 

in English literature from Furman University. 

Robert Sharpe, Chief Operating Officer  

Mr. Robert Sharpe is the Chief Operating Officer of Kabbage. He has more than 30 years of executive 

leadership experience in North America, Europe and Asia. Prior to joining Kabbage, Mr. Sharpe served as 

President, COO and CEO at various companies in the United States and globally. Mr. Sharpe has a bachelor 

of science degree in finance and accounting from the University of Michigan and an MBA from the George 

Washington University. 

Kevin Phillips, Head of Corporate Development  

Mr. Kevin Phillips is the head of corporate development at Kabbage. Mr. Phillips served as Chief Financial 

Officer of Kabbage through December 2015. Prior to his appointment as CFO, he was Kabbage’s chief 

technology officer responsible for the development of Kabbage’s technology platform. Mr. Phillips spent the 

previous seven years as chief operating officer of Scientific Intake, a Class 1 medical device company. Prior 

to Scientific Intake, Mr. Phillips served as chief information officer of several Atlanta based technology 

companies. After starting his career with Deloitte, he also had senior technology and operational roles in 

Europe and the United States. He has an undergraduate degree from Washington College in Chestertown, 

Maryland and an MBA from Georgia State University. 

Deepesh Jain, Head of Capital Markets  

Mr. Deepesh Jain is the head of capital markets at Kabbage where he is responsible for raising funding from 

banks and other institutional investors to help fund Kabbage's small business loans. Before joining Kabbage, 

Mr. Jain spent nearly 10 years at Capital One where he began in their debt capital markets group managing 

their credit card securitization programs. Later, he served as senior compliance manger, managing 

operational risk and regulatory compliance. Most recently, Mr. Jain was the head of U.S. capital markets 

execution at Barclays for six years. There, he oversaw treasury-related capital market activities in the U.S. 

Mr. Jain has an MBA from Cornell University. 

James Chou, Chief Technology Officer 

Mr. James Chou is the Chief Technology Officer at Kabbage. He has more than 20 years of experience 

leading technology companies. Prior to joining Kabbage, Mr. Chou served as CTO of WorkMarket, an ADP 

company; CTO of Shutterstock; Senior Vice President and CTO for American Greetings Interactive; and 

other executive roles at Apple, Inc., JP Morgan Chase & Co., and Accenture Plc. Mr. Chou has a bachelor of 

science degree in electrical and electronics engineering from University at Buffalo and an MBA from Duke 

University.  
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Originations 

Kabbage 

Kabbage targets marketing of the Kabbage Program towards small businesses with 1 to 50 employees, 

$50,000 to $10 million in annual revenue, and across all industry verticals. Kabbage’s marketing 

department, which consists of approximately 20 employees, focuses on brand marketing to grow awareness, 

acquisition programs through direct channels to acquire customers, site and funnel optimization to increase 

conversion for applications, and customer loyalty marketing to drive utilization.  

Kabbage sources customers through multiple acquisition channels, including: (1) search engine marketing 

and search engine optimization, (2) direct mail, (3) strategic referral partners, (4) Facebook and other 

display advertising, (5) radio and brand advertising, and (6) content marketing and press. Kabbage sources 

loans on behalf of Celtic Bank in all 50 states, U.S. territories and the District of Columbia.  

All SMB Loans are originated in the name of Celtic Bank, and Kabbage arranges financing for the Kabbage 

Program by purchasing the receivables associated with such loans. Since inception, Kabbage has funded 

over $4.5 billion for over 135,000 customers. Through the Kabbage Platform, there have been originations 

of $1.5 billion, $1.2 billion, $877 million and $339 million in 2017, 2016, 2015, and 2014, respectively. 

Celtic Bank 

Under the Kabbage Program, Celtic Bank underwrites, originates and funds the SMB Loans made to 

Merchants under the Kabbage Program. Kabbage serves as the program manager and provides marketing, 

origination, application processing, loan servicing and collection services for all SMB Loans originated by 

Celtic Bank. All program materials and changes, including any statements, disclosures or promotional 

materials are subject to review and approval by Celtic Bank. Kabbage has agreed to purchase all receivables 

associated with such SMB Loans, which receivables represent an undivided ownership interest in up to 100% 

of all amounts due or to become due by the Merchants under the related agreement. The transaction 

documents allow Kabbage to contract with another funding bank to originate receivables to be sold to the 

Issuer during the Revolving Period without noteholder consent, although rating agency confirmation would 

be required. 

The agreement between Kabbage and Celtic Bank is scheduled to terminate in March 2019 but is subject to 

automatic renewal for successive one year terms unless either Kabbage or Celtic Bank provides notice of 

non-renewal to the other party at least 60 days prior to the end of the initial term or any subsequent renewal 

term. The agreement with Celtic Bank is not exclusive and does not prohibit Celtic Bank from working with 

competitors of Kabbage or prohibit Kabbage from potentially entering into bank relationships with other 

funding banks (“Credit Sponsors”).  

 

*Note –Originations in 2017 also included approximately $1.8 million of 18-month term loans 
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Underwriting 

Underwriting for qualified Merchants and, by extension, SMB Loans made under the Kabbage Program are 

governed by Celtic Bank’s credit policy. As the program manager, Kabbage applies Celtic Bank’s credit policy 

as part of the underwriting process. The underwriting process for SMB Loans is fully automated. Celtic Bank 

uses the Kabbage Platform and related technology, including Kabbage’s proprietary risk scoring model, to 

apply its credit policy to generate automated credit decisions. 

Kabbage maintains certain credit policy requirements for all loans. Any loan that meets these predetermined 

requirements receives a loan offer that is subject to completion of all verification processes prior to being 

funded.  

 

* Loans in excess of 18 months, exceed $250,000, or a Kabbage Score  
 of less than 560 will not be included in this transaction. 

Underwriting decisions are made by a methodology that encompasses the following four categories: 

• Authentication: Kabbage utilizes multiple information sources to verify the applicant and ownership 

of the business. 

• Exposure Capacity: Each Merchant will be analyzed according to an appropriate model to determine 

cash flow available for financing. 

• Character: Applicant’s experience, motivation and character of the business (such as customer 

reviews/feedback) will be evaluated. 

• Consistency: Cash flow efficiencies and revenue generation from the business’s operation are 

analyzed. 

Kabbage’s proprietary risk scoring model assigns each applicant a score (the “Kabbage Score”) ranging from 

300 to 850. Applicants with lower Kabbage Scores have a higher probability of becoming a delinquent or 

defaulted receivable. Receivables with a Kabbage Score of less than 560 will not be eligible in this 

transaction. 

Kabbage utilizes a proprietary risk model to assess the risk of prospects and applications. The Kabbage risk 

scoring model considers thousands of data elements from multiple sources including the credit bureaus, 

business sales performance, and information collected during the underwriting process to ensure that a full 

spectrum of knowledge on the borrower is acquired to assess risk. These borrower attributes relate to: 

• Business Performance 

• Business Characteristics 

• Contract Risk 

• Applicant’s Consumer Credit Report 

• Macroeconomic Factors 

• Past Performance 

• Online Footprint 

Group Credit Policy Requirements*

Maximum Loan Term 18 months

Maximum Loan Amount $250,000

Minimum Time in Business 1 year

Minimum FICO score 539

Minimum Kabbage Score 300

Minimum Annual Revenue 

or 

Minimum Average Bank Balance

$12,000 

  

$3,000
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Financial Condition and Liquidity 

Kabbage has incurred operating losses since its inception with the current strategy to continue to reinvest 

in growth opportunities. Total revenue in 2017 has been approximately $219 million compared to 

$171 million for 2016. Kabbage intends to expend significant funds to continue to grow its business, 

including to acquire customers and to fund ongoing operations. Kabbage has historically financed its 

operations through the issuance of debt and equity however, during the fourth quarter of 2017, Kabbage 

closed a $250 million equity investment from a subsidiary of SoftBank Group Corp. and an asset-backed, 

revolving credit facility with Credit Suisse for up to $200 million. These additional funding sources have 

allowed Kabbage to expand its lending products for small- and medium-sized businesses, to accelerate its 

software-as-a-service platform business and to explore other strategic opportunities for its small- and 

medium-sized businesses customers. 

As of year-end 2017 Kabbage had $139.4 million dollars in cash, with approximately $14.4 million restricted. 

It is expected that the proceeds of the $60 million sale of the Series 2017-1 Additional Notes will be used 

to provide additional funding capacity for Kabbage. 

Servicing 

Kabbage will act as Servicer for this transaction and First Associates Loan Servicing, LLC will act as backup 

servicer. In servicing the loans, Kabbage will be required to follow the same collection policies and 

procedures it will follow with respect to comparable SMB Loans that it owns or services for others. 

The Servicer’s servicing team uses the loan servicing platform to monitor and track payment activity. With 

built-in payment tracking functionality and automated missed payment notifications, the loan servicing 

platform allows the Servicer to monitor performance of outstanding loans on a real time basis. 

Kabbage’s customer service and collections teams are staffed by personnel located in the Kabbage’s Atlanta 

office. Kabbage’s collections representatives, which consist of about 18 personnel, are responsible for 

attempting to contact borrowers who have not made or are in danger of not making their minimum 

payments. Kabbage outsources some collections activity to external collections agencies for purposes of 

benchmarking internal collections performance as well as maintains relationships with such agencies in the 

event of disaster recovery situations or short-term capacity shortages. 

The servicing policies and procedures currently used by Kabbage are: 

• Loan Payments: The loan servicing platform automatically initiates an ACH or PayPal debit for 

scheduled payments on loans in accordance with the applicable payment schedule and tracks 

payment flow. 

• Delinquency Management: A loan is characterized as delinquent if any scheduled loan payment has 

not been received in full by the next cycle date. A scheduled loan payment is missed when an ACH 

or PayPal debit attempt is not successful due to a lack of funds. 

• Charge-Offs: An account is charged-off on or before the last day of the month in which the account 

becomes 180 days past due. In certain circumstances, an account may be manually charged-off prior 

to such date subject to internal approvals. For example, in the case of a bankruptcy of the customer, 

Kabbage will charge-off an account within 60 days of receipt of bankruptcy filing, if not sooner. 
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Regulatory 

SMB Loans are originated by Celtic Bank, a Utah state chartered industrial bank insured by the Federal 

Deposit Insurance Corporation (FDIC) and regulated by the Utah Department of Financial Institutions and 

the FDIC. As a service provider to Celtic Bank, Kabbage is subject to regulation and supervision of the FDIC 

under the Bank Service Company Act.  

Although Merchants agree that they are entering into a commercial transaction and that the proceeds of the 

SMB Loans will be used solely for business purposes and will not be used for personal, family, or household 

purposes, if the SMB Loans deemed not to constitute business loans, Kabbage could become subject to the 

purview of the CFPB and other additional federal and state regulatory agencies. 

Kabbage and the loans originated through the Kabbage Platform must comply with applicable federal, state 

and local regulation including (but not limited to): 

• Fair Credit Reporting Act 

• Equal Credit Opportunity Act 

• Bank Secrecy Act 

• Service Members Civil Relief Act 

• Federal Trade Commission Act 

• Telephone Consumer Protection Act 

• Electronic Signatures in Global and National Commerce Act 

Kabbage’s internal policies and procedures have been reviewed by its internal legal and compliance staff 

with advice in certain instances from external regulatory compliance counsel. Kabbage has built its systems 

and processes with controls in place in order to permit its policies and procedures to be followed on a 

consistent basis. 

Kabbage is rated A+ by the Better Business Bureau. 
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Historical Performance 

Originations 

Kabbage originates loans with Kabbage Scores ranging from 300 to 850. Receivables with a Kabbage Score 

of less than 560 will not be eligible in this transaction. Kabbage first originated 6-month loans in 2011 and 

12-month loans in January 2015. As shown below, borrowers who receive a 12-month loan typically have 

higher Kabbage Scores than those who obtain a 6-month loan. In October 2017, Kabbage began originating 

18-month loans, there is very limited data however all borrowers were in the 681-850 Kabbage Score range.   

6-month Receivables 

The table below displays originations for 6-month Receivables by year for 2011 through 2017. 

 

12-month Receivables 

The table below displays originations for 12-month Receivables by quarter for Q2 2015 through Q2 2017. 
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Gross Charge-Offs  

The tables below show historical information relating to cumulative gross charge-offs as a percentage of 

original receivable balance made through the Kabbage Platform since 2011 segmented by original term and 

Kabbage Score. Applicants with lower Kabbage Scores have a higher probability of becoming a delinquent 

or defaulted receivable. Although there were approximately $1.8 million of 18-month term originations in 

2017, there have been no losses on these loans as of March 31, 2018.  

6-month Receivables  

The table below displays gross charge-offs for 6-month Receivables since 2011 by year and Q1 2017. 

  

12-month Receivables 

The table below displays gross charge-offs for 12-month Receivables since 2015 by quarter. 
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KBRA Loss Expectation 
KBRA has analyzed Kabbage’s historical static pool cumulative gross charge-off data since 2011, segmented 

by Kabbage Score and original term in order to develop a KBRA base case loss expectation per KBRA's 

Global General Rating Methodology for Asset-Backed Securities: 

• Kabbage Score 

• Original Term 

To account for limited data, KBRA analyzed publicly available static pool loss data for comparable business 

loan and marketplace lending programs. This proxy data, in addition to Kabbage’s management loss 

analysis, was used to help derive and validate the base case loss assumptions for each Kabbage Score range 

and original term.  

Kabbage may sell charge-offs to third-parties in exchange for a small percentage of the remaining unpaid 

balance of Receivables. Kabbage may also outsource collections activity on charge-offs instead of selling 

charge-offs. Note that KBRA assumed no recoveries in its analysis of the transaction. 

To account for the limited data, additional stresses were applied to the KBRA base case loss assumption and 

multiples were stressed for each KBRA stress scenario for the applicable note rating category. 

Using this analysis and assuming the Receivables migrate to the “worst case” portfolio by Kabbage Score 

and original term mix allowed by the Excess Concentration Amounts and Eligibility Criteria, KBRA derived a 

weighted average base case loss rate of approximately 10.0%.  

Cash Flow Analysis 
KBRA performed a cash flow analysis to test the transaction structure and assess whether the proposed 

enhancement levels are sufficient to warrant the requested ratings for each of the rated Notes. KBRA did 

not incorporate prepayments, recoveries on charged-off loans, and assumed Kabbage is no longer the 

Servicer in its cash flow analysis. 

 

Under these assumptions, the cash flow stresses resulted in the following coverage levels of the base case 

cumulative net loss assumption: 
 

 

Cash Flow Modeling Inputs

Item Input

Weighted Avg CGL 10.0%

Recovery Rate 0%

Prepayment Rate 0%

Avg Receivables Yield 38%

Loss Timing Constant CDR

6-month Loans 50% of Pool

12-month Loans 40% of Pool

18-month Loans 10% of Pool

Cash Flow Modeling Results

Notes
Preliminary 

KBRA Rating

Breakeven 

CGL
Breakeven CNL

Breakeven 

CNL 

Multiple

Class A A (sf) 38.2% 38.2% 3.82x

Class B BBB (sf) 25.6% 25.6% 2.56x

Class C BB (sf) 21.4% 21.4% 2.14x

Class D B (sf) 17.6% 17.6% 1.76x
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Rating Sensitivity and Surveillance 
KBRA’s rating of the Notes represents a blended analysis of the key credit risk determinants. Events that 

may result in a rating change to the ABS transaction include, but are not limited to, the following: 

• Changes to the Company’s business strategy, management team, ownership structure or operations 

that cause KBRA to reassess its view of the Servicer; 

• Deterioration in the transaction’s asset performance that exceeds the Company’s historical 

experience; 

• Modifications of the transaction’s structure or significant changes to the collateral; and 

• A replacement of the Servicer. 

After the initial rating is assigned, KBRA will continue to monitor the transaction until the Notes are fully 

repaid. Ongoing surveillance of the Notes is critical to maintaining the value of the rating. KBRA’s surveillance 

process for securitization transactions involves a periodic review of the following: 

• Servicing reports to determine if all payment obligations are met and the transaction is in compliance 

with all triggers and excess concentration amounts; 

• Trends in collateral performance relative to historical experience; and 

• The Company’s financial performance and condition. 

The information gathered during regular surveillance will indicate whether or not a more thorough review is 

warranted. Additional information may be requested if KBRA believes the credit quality of the transaction 

has changed from the time of the initial rating assignment or the most recent review. If warranted, KBRA 

will conduct an in-depth surveillance review that may result in a change to the transaction’s rating and 

publish commentary explaining the analysis. 

  

Case 1:19-cv-09221-JMF   Document 1-2   Filed 10/04/19   Page 55 of 89



 
 

 

 

Kabbage Asset Securitization LLC, Series 2017-1 Page | 26 May 18, 2018 

Transaction Structure 

Legal Structure 

Transaction 

Structure 

The Notes are newly issued asset-backed securities collateralized by a revolving pool 

of receivables. The following diagram illustrates the basic securitization structure: 

 

(1) On the closing date, the Seller will transfer receivables arising under business loans or merchant cash 

advances to the Issuer for cash available from the sale of the Series 2017-1 Notes or as a contribution of 

capital to the Issuer. From time to time thereafter, the Seller may transfer additional receivables to the 

Issuer for cash available from payments on the receivables owned by the Issuer, the issuances of 

additional Series 2017-1 Notes or other series of notes or otherwise as contributions of capital to the 

Issuer.  

(2) The Issuer pledges the receivables it acquires from the Seller and certain other assets to the 

Indenture Trustee to secure its notes, including the Series 2017-1 Notes.  

(3) The Issuer issues the Series 2017-1 Notes and from time to time in the future may issue additional 

Series 2017-1 Notes and other series of notes. 

(4) The Servicer services the receivables and remits payments on the receivables received from the 

merchants to the collection account. The Backup Servicer will provide certain services in respect of 

reports generated by the Servicer and other matters and, in the event that the Servicer is terminated 

after a Servicer Default, will agree at the request of the Indenture Trustee (acting at the direction of the 

Requisite Noteholders) to act as the successor servicer.  

(5) The Issuer uses collections on the receivables allocated to the Series 2017-1 Notes to make payments 

on the Series 2017-1 Notes and during the revolving period to purchase additional receivables from the 

Seller, in each case pursuant to the payment priorities described in the offering document. 

For further details, see the respective offering document. 
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Expandable 

Notes 

The Notes will be “expandable” term notes such that at any time during the Revolving 

Period, the Issuer may periodically issue additional Series 2017-1 Notes, subject to 

the following conditions:  

(a) such issuance does not cause the maximum issuance amount of each 

class to exceed certain amounts as described in the transaction 

documents; 

(b) the rating agency condition is satisfied; 

(c) the Issuer and the Receivables to be acquired by the Issuer in 

connection with such issuance satisfy all conditions set forth in the 

transaction documents; and 

(d) at the time of such issuance a Rapid Amortization Event has not 

occurred and is not continuing.  

Each additional issuance of Notes will have the same terms as the corresponding Class 

of Series 2017-1 Notes issued on the closing date, including the same Note Rate, 

Legal Final Payment Date and CUSIP.  

Priority of 

Payments 

The priority of payments will generally be as follows: 

(1) Fees, expenses and indemnities to service providers (up to a cap);  

(2) To the Servicer, any unreimbursed servicer advances; 

(3) If Kabbage is no longer the Servicer or if an Event of Default has occurred and 

is continuing, to the Servicer, the servicing fees; 

(4) To the Backup Servicer, backup servicing fees (up to a cap); 

(5) Interest on the Series 2017-1 Notes, paid sequentially; 

(6) During the Series 2017-1 Revolving Period, an amount equal to the 

Series 2017-1 Asset Deficiency Amount, if any, to the Series 2017-1 Excess 

Funding Account; 

(7) During the Series 2017-1 Revolving Period, the amount needed to replenish 

the Series 2017-1 Reserve Account, if any; 

(8) After the Series 2017-1 Revolving Period, principal on the Series 2017-1 Notes, 

paid sequentially; 

(9) Fees, expenses and indemnities to service providers (without a cap); 

(10) If Kabbage is the Servicer and no Event of Default has occurred and is 

continuing, to the Servicer, the servicing fees; 

(11) If Kabbage is no longer the Servicer, to the Servicer, the supplemental 

servicing fee; 

(12) All remaining funds to or at the direction of the Issuer. 

Revolving Period The transaction features a revolving period (the “Series 2017-1 Revolving Period”), 

which will end on the earlier of (i) the payment date occurring in the month that is 

36 months after the initial closing date and (ii) the date on which a Rapid Amortization 

Event has occurred. 

There will only be one Revolving Period, and such period cannot be re-commenced or 

continue after it has terminated. 
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Rapid 

Amortization 

Events 

The following events will be automatic “Rapid Amortization Events” with respect to 

the Series 2017-1 Notes: 

• the occurrence of any of the following events (each a “Trigger Event”) as of 

any payment date: 

o the three-month weighted average receivables yield on such payment 

date is less than 38.00%, 

o the three-month weighted average excess spread on such payment 

date is less than 8.00%; or 

o the three-month average delinquency ratio on such payment date is 

greater than 15.00%; 

• an asset deficiency exists for three or more business days; 

• a Servicer Default occurs; 

• an Event of Default with respect to the Series 2017-1 Notes occurs under the 

transaction documents; or 

• either the Seller or the Servicer suffers certain specified bankruptcy or 

insolvency events. 

Events of Default The occurrence of any of the following events will constitute an “Event of Default” 

under the indenture: 

(a) failure to pay interest when due for five business days;  

(b) failure to pay principal when due;  

(c) failure by the Issuer to observe or perform any covenant or agreement in the 

transaction documents and that failure has a materially and adverse effect on 

holders of the Notes and continues or is not cured for 30 days;  

(d) the receipt by the Issuer of a final determination that it will be treated as an 

association taxable as a corporation for federal income tax purposes; 

(e) the Issuer is an “investment company” within the meaning of the Investment 

Company Act; 

(f) certain bankruptcy or insolvency events occur with respect to the Issuer; 

(g) the Indenture Trustee fails to have a valid and perfected first priority security 

interest in the collateral and such failure continues for five business days;  

(h) the occurrence of a Receivables File Discrepancy Event; or 

(i) any of the transaction documents ceases for any reason to be in full force and 

effect other than in accordance with its terms. 
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Excess 

Concentration  

The Receivables are subject to certain concentration limits that, when exceeded, will 

be excluded from the Series 2017-1 Adjusted Pool Balance which will require the 

Issuer to maintain additional credit enhancement for the Notes. The Current Pool % 

shown below is taken from the April 2018 Monthly Settlement Statement. Such 

concentration limits are based on the amounts, without duplication, in excess of the 

following limits, determined as a percentage of the aggregate outstanding receivables 

balance of Eligible Receivables (collectively, the “Series 2017-1 Excess Concentration 

Amounts”): 

 

Reserve Account The “Series 2017-1 Reserve Account” was funded with $2,910,053 with the previously 

issues Series 2017-1 Notes and will be funded on the additional notes closing date 

with $317,461 to maintain an amount equal to approximately 0.50% of the aggregate 

principal balance of the Notes divided by 94.50%. The Series 2017-1 Reserve Account 

will be available to pay transaction expenses and interest on the Notes. 

  

Kabbage 2017-1 Excess Concentration Amounts

Concentration Amount
Kabbage 2017-1 

Limit %

Current Pool % as 

of March 31, 2018 

Merchants located in California 20.00% 16.28%

Merchants located in Florida 15.00% 9.67%

Merchants located in Texas 15.00% 8.02%

Merchants located in New York 15.00% 7.72%

Merchants located in any other single state 10.00% 3.96%

Merchants with Outstanding Receivables Balances 

greater than $75,000
40.00% 13.04%

Merchants with Outstanding Receivables Balances 

greater than $125,000
20.00% 2.15%

Merchants in business for less than 1 year 0.00% 0.00%

Merchants in business for less than 2 years 10.00% 3.70%

Merchants in business for less than 3 years 40.00% 10.59%

Merchants in business for less than 4 years 60.00% 20.58%

Receivables with a remaining term of 7 to 18 months 50.00% 38.30%

Receivables with (a) a remaining term of 13 to 18 months 

and/or (b) an Outstanding Receivables Balance between 

$150,000.01 and $250,000.00; provided, however, that 

each such Receivable has a minimum Kabbage Score of 700

10.00% 0.51%

Receivables that are 30 to 59 days past due 8.00% 2.20%

Receivables that are 60 or more days past due 0.00% 7.33%

Receivables with a Kabbage Score less than 600 5.00% 0.75%

Receivables that are subject to Material Modifications 5.00% 4.98%

Receivables that relate to Renewal Loans 15.00% 0.00%

Merchant businesses in highest concentration industry* 25.00% 14.50%

Merchant businesses in highest 2 concentration industries* 30.00% 17.53%

Merchant businesses in highest 5 concentration industries* 45.00% 25.52%

Merchant businesses in highest 10 concentration industries* 70.00% 34.87%

Merchants that have not agreed to make payments through 

ACH or PayPal (or other electronic payment service)
5.00% 3.93%

* Industries are classified by NAICS industry code. For purposes of this test, Receivables relating to Merchants in 

unclassified industries will be counted as part of a single industry.
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Eligibility Criteria Criteria for an “Eligible Receivable” will include, among other things, that each such 

receivable: 

• arises in the ordinary course of the Seller’s or the Credit Sponsor’s business 

and was originated in accordance with, and conforms to, the credit policies; 

• was originated by the Seller or the Credit Sponsor in compliance with all 

applicable laws and regulations and remains in compliance with all applicable 

laws and regulations; 

• is due from an Eligible Merchant; 

• is not (i) 60-days past due or (ii) if the acquisition of such Receivable by the 

Issuer would result in any excess concentration limitation applicable to 30-days 

past due receivables to be exceeded, 30-days past due; 

• is denominated in U.S. dollars; 

• if such Receivable has an original principal amount that exceeds $250,000, 

then only $250,000 will be eligible; 

• is a monthly (or more frequent pay) receivable; 

• has an original term less than or equal to 18 months; 

• does not have a maturity date later than six months prior to the earliest legal 

final maturity date of any series of Notes outstanding; 

• has a receivable yield greater than or equal to 19.00% per annum; 

• together with all other Eligible Receivables, has a weighted average receivables 

yield of at least 38.00% per annum; 

• together with all other Eligible Receivables, has a weighted average remaining 

term of no more than 13 months; 

• has received Kabbage Score of no less than 560; 

• has received a FICO score of no less than 539; 

• relates to Merchants with a weighted average Kabbage Score of 675 or greater 

as of the date of its underwriting; and 

• if has an 18-month original term, then such Receivable has (i) a Kabbage Score 

of at least 700, (ii) the related Merchant has been in business for at least 3 

years and (iii) the related Merchant has annual gross revenue of at least 

$150,000 per annum. 

Eligible Merchant Criteria for an “Eligible Merchant” will include, among other things, that each such 

receivable: 

• is domiciled in the United States; 

• is not subject to any proceedings under the Bankruptcy Code or under any 

other applicable bankruptcy, insolvency or similar law now or hereafter in effect 

and 

• is a business that has been operating for at least one year.  

Case 1:19-cv-09221-JMF   Document 1-2   Filed 10/04/19   Page 60 of 89



 
 

 

 

Kabbage Asset Securitization LLC, Series 2017-1 Page | 31 May 18, 2018 

Servicer Defaults  The occurrence of any of the following events will constitute a “Servicer Default” under 

the servicing agreement: 

(a) the Servicer fails to make any payment, transfer or deposit to the Indenture 

Trustee on the date that payment, transfer or deposit was due and such failure 

shall continue for five business days;  

(b) any representation or warranty made by the Servicer in the servicing 

agreement or in any statement or certificate at any time given by the Servicer 

in writing pursuant to the transaction documents is incorrect when made and 

such inaccuracy has a material and adverse effect on the interests of the 

holders of the Notes and such inaccuracy is not cured for a period of 30 

consecutive days; 

(c) any failure by the Servicer to comply with any of its agreements or covenants 

contained in the transaction documents and such failure has a material and 

adverse effect on the interests of the holders of the Notes and such failure is 

not cured for a period of 30 consecutive days; 

(d) certain bankruptcy or insolvency events shall have occurred with respect to 

the Servicer; 

(e) the three-month average excess spread on such payment date is less than 

8.00%; or 

(f) the three month average delinquency ratio on such payment date is greater 

than 15.00%. 

Representations 

and Warranties 

For more detailed information regarding the representations, warranties and 

enforcement mechanisms available under the transaction documents, please see 

KBRA’s Kabbage Asset Securitization LLC, Series 2017-1 Representations and 

Warranties Disclosure available here. 
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Executive Summary 

This transaction report is based on information regarding the underlying collateral pool and the terms of 

the securitization as of March 20, 2017. The ratings listed below are final. This report does not constitute a 

recommendation to buy, hold, or sell securities. Kroll Bond Rating Agency’s (KBRA) ratings represent the 

timely payment of interest and ultimate payment of principal of each class of notes by the applicable legal 

final payment date. 

 

Transaction Overview 

Kabbage Asset Securitization LLC (the “Issuer”) issued the Series 2017-1 Class A, Class B, Class C, and 

Class D Notes (collectively, the “Notes” or “Series 2017-1 Notes”). This transaction (“Kabbage 2017-1”) is 

Kabbage, Inc.’s (“Kabbage”, the “Seller”, the “Servicer” or the “Company”) second securitization and it is 

expected that the proceeds of the sale of the Series 2017-1 Notes will be used to refinance the Company’s 

existing securitization (“Kabbage 2014-1”).  

Founded in 2009, Kabbage is a financial technology company that uses its proprietary risk scoring models, 

transactional data, technology systems and platform to provide fully automated, online access to business 

loans (the “SMB Loans”) for small- and medium-sized businesses (“Merchants”). Kabbage has also 

provided working capital to Merchants by purchasing a specified amount of a Merchant’s future receivables 

known as merchant cash advances (“MCAs”). Approximately 0.01% of the Receivables in the Statistical 

Pool consist of MCAs. The Kabbage business loan program (the “Kabbage Program”) is offered via 

Kabbage’s automated loan application, underwriting and servicing platform (the “Kabbage Platform”). 

The Kabbage Platform currently allows Merchants to access uncommitted business lines of credit up to 

$150,000 for a 6- or 12- month installment loan issued by Celtic Bank, a Utah chartered industrial bank, 

member FDIC (“Celtic Bank”). A business approved under the Kabbage Program can draw on the line up 

to the credit limit as needed, however Kabbage can cut off the borrower’s ability to draw on the business 

line for a variety of reasons including missed payments. Kabbage is expecting to launch loan products with 

18-, 24- and 36-month terms in exposure limits up to $400,000 in the future, although loans in excess of 

18 months or $250,000 will not be included in this transaction. The average original receivables balance 

per Receivable and weighted average original term in the Statistical Pool is $7,486.20 and 9.0 months, 

respectively. 

The SMB Loan or MCA borrowed by the Merchant is repaid in equal principal payments over the original 

term of the loan with interest charges based on the initial borrowed amount. Each loan will have 

a “big fee” (typically 2% to 11%) for the first 2 months for 6-month loans and the first 6 months for 

12-month loans, as well as a 1% “small fee”, for the remaining term of the loan. For the 18-month loans 

the “big fee” will be for the first 10 months.  

Rated Notes

Notes
Initial Principal 

Balance
Note Rate

Advance 

Rate

Initial Credit

Enhancement*

Legal Final 

Payment Date
KBRA Rating

Class A $388,889,000 4.571% 70.00% 30.50% March 2022 A (sf)

Class B $83,333,000 5.794% 85.00% 15.50% March 2022 BBB (sf)

Class C $27,778,000 8.000% 90.00% 10.50% March 2022 BB (sf)

Class D $25,000,000 10.000% 94.50% 6.00% March 2022 B (sf)

Total: $525,000,000

* Initial credit enhancement shown above includes overcollateralization, subordination and the Series 2017-1 Reserve Account.
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The Notes are secured by a revolving pool of receivables (the “Receivables” or the “Portfolio”) consisting 

of (i) SMB Loans or (ii) MCAs. The transaction features a revolving period (the “Revolving Period”), which 

will end on the earlier of (i) the payment date occurring in the month that is 36 months after the closing 

date and (ii) the date on which a Rapid Amortization Event has occurred.  

The Notes are “expandable” term notes such that at any time during the Revolving Period, the Issuer may 

periodically issue additional Notes, so long as certain conditions are met, including receipt of rating agency 

confirmation. The consent of existing noteholders will not be required for these additional issuances, and 

investors should note that any additional note issuance would dilute the control and vote of existing 

noteholders.   

As of December 31, 2016, the statistical pool of receivables (the “Statistical Pool”) had an aggregate 

outstanding receivables balance of $442,434,677.71 (the “Statistical Balance”). The Statistical Pool is 

expected to be representative of the actual Receivables that will be transferred by the Seller to the Issuer 

on the closing date. The Receivables that are ultimately transferred by the Seller to the Issuer on the 

closing date are expected to have an aggregate outstanding receivables balance of approximately 

$555,555,800 (the “Target Closing Receivables Balance”). 

Transaction Parties 

Issuer Kabbage Asset Securitization LLC 

Seller and Servicer Kabbage, Inc. 

Platform www.kabbage.com 

Initial Backup Servicer First Associates Loan Servicing, LLC 

Indenture Trustee and Custodian U.S. Bank National Association 

Originator / Credit Sponsor / Funding Bank Celtic Bank, a Utah chartered industrial bank 

Administrator CBIZ MHM LLC 

Sole Structuring Advisor, Book-Running 

Manager and Initial Purchaser 
Guggenheim Securities, LLC 

 

Key Credit Considerations  

Strength of the Seller and Servicer 

Founded in 2009, Kabbage is a financial technology company that uses financial 

services data and technology platform to provide business loans to Merchants. Since 

inception, Kabbage has funded over $2.7 billion for over 90,000 customers. The 

Company has over 330 employees with offices in Atlanta, San Francisco, New York, 

Ireland and India. Members of the senior management team have over 20 years of 

experience in payment processing, financial services and/or small business 

marketplace lending. 

Kabbage previously sponsored a securitization in September 2014 which is currently 

rated by KBRA and has performed in line with expectations. It is expected that the 

proceeds of the sale of the Series 2017-1 Notes will be used to refinance 

Kabbage 2014-1. KBRA believes Kabbage has an experienced management team and 

the operational capabilities to service the Portfolio. 

+ 
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Key Credit Considerations  

Transaction Structure 

KBRA believes the transaction has sufficient credit enhancement, along with a 

structure that accelerates principal payments on the Notes upon a deterioration of 

asset performance to support the rating on the Notes. Key credit enhancements will 

consist of: 

 Excess Cash Flow: 

 The weighted average receivables yield of the Statistical Pool is approximately 

41.11%, which should result in significant excess spread over the coupons of 

the Notes and monthly fees and expenses. Regarding additional receivables to 

be purchased by the Issuer during the Revolving Period, the transaction 

documents require that the weighted average receivables yield for the entire 

pool to be at least 38.00% per annum and the receivables yield on any 
individual receivable to be at least 19.00% per annum.  

 Monthly distributions of principal pursuant to the priority of payments will 
include a yield supplement amount.  

 Overcollateralization:  

 Class A Notes: Maximum advance rate: 70.00% (30.00% overcollateralization) 

 Class B Notes: Maximum advance rate: 85.00% (15.00% overcollateralization) 

 Class C Notes: Maximum advance rate: 90.00% (10.00% overcollateralization) 

 Class D Notes: Maximum advance rate: 94.50% (5.50% overcollateralization) 

 Reserve Account: Funded on the closing date with $2,777,778, and maintain an 

amount equal to approximately 0.50% of the aggregate outstanding principal 

balance of the Notes divided by 94.50% (the “Series 2017-1 Required Reserve 

Account Amount”).  

 Subordination: Each junior class of Notes will be subordinated in right of payment 
to each class of Notes that is senior.  

 Trigger Events: Occurrence of any of the following events will cause principal 
payments on the Notes to be accelerated (with payments occurring sequentially): 

 the three-month weighted average receivables yield on such payment date is 
less than 38.00%; 

 the three-month weighted average excess spread on such payment date is less 
than 8.00%; or 

 the three-month average delinquency ratio on such payment date is greater 

than 15.00%. 

 Servicing Fee: If Kabbage is the Servicer, the servicing fee is payable after interest 

and principal on the Notes, however KBRA assumed Kabbage is no longer the 
Servicer in its cash flow analysis. 

Additional information is included in the Transaction Structure section. 

+ 
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Key Credit Considerations  

Revolving Period and Prefunding Feature 

The transaction features a 36-month period (the “Revolving Period”), during which time 

no payments of principal of the Notes will be made unless the Issuer elects to prepay 

the Notes in full on or after the payment date in March 2019. Cash flow from principal 

collections may be reinvested to purchase additional receivables, based on certain 

eligibility requirements. The existence of the Revolving Period adds uncertainty to the 

Portfolio composition and could allow the Portfolio to become more concentrated and 

vary somewhat from the closing date.  

On the closing date, the transaction may only contain (but not less than) 85% of the 

Targeted Closing Receivables Balance. If 100% of the Target Closing Receivables 

Balance isn’t transferred on the closing date, an amount (the “Prefunded Amount”), if 

any, will be deposited into the Series 2017-1 Excess Funding Account, which amounts 

will be available for the purchase of additional Receivables. The remaining Receivables 

are expected to be transferred to the Issuer during the next three to six weeks after 

closing. A capitalized interest account will be funded at closing available for certain 

expenses and interest on the Notes for the first three payment dates. 

All additional receivables must satisfy the eligibility criteria described further in the 

offering document and within the Transaction Structure section. KBRA has assumed 

that the cash flow will be reinvested to the “worst case” Portfolio permitted within the 

transaction’s eligibility requirements. 

– 

Portfolio Remaining Term 

The Statistical Pool has an initial weighted average remaining term of approximately 

7.7 months. There are restrictions when adding additional receivables that such 

receivable, together with all other Eligible Receivables, has a weighted average 

remaining term of no more than 13 months. In addition, Excess Concentration 

Amounts limit 50% of the Portfolio to have a remaining term greater than 6 months or 

more and further limit 10% of the Portfolio to have a remaining term greater than 

12 months or more. The shorter remaining term allows for less time for an obligor 

default to occur. KBRA recognizes the tenor of the loans could create potential stress 

or affordability issues for the obligors due to the high rates and short term nature of 

the loans. KBRA has addressed this concern in its analysis of the historical 

performance of the loans and the cash flow analysis within. 

+/- 

Limited Performance Data for Longer Loan Terms 

Kabbage has limited operating history on its 12-month and 18-month loans that may 

be included in the Portfolio. Kabbage first originated 6-month loans in 2011 and 

12-month loans in January 2015, with 18-month loans part of a new product launch 

expected to occur in 2017.  

Loans with remaining terms of 12 months can be up to 50% of the Portfolio, with a 

sublimit of loans with remaining terms of 18 months up to 10% of the Portfolio. To 

account for the limited data, additional stresses were applied to the KBRA base case 

assumption and loss multiples were stressed for each note rating category. 

– 
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Key Credit Considerations  

Internet Lending 

Internet-based lending is inherently riskier than in-person lending as there is a greater 

potential for falsification of information and borrower fraud. Applicants may also 

misrepresent their intentions regarding loan purpose or treat their obligations on the 

loans originated through the internet as having less significance and a lower payment 

priority to those loans originated through traditional lending sources where they may 

have other business relationships. Therefore, an online lender needs to possess 

adequate internal controls and robust fraud detection procedures. 

Kabbage uses identity and fraud checks analyzing data provided by external databases 

to authenticate each borrower’s identity. Any loans that were originated to customers 

with verifiable identity theft or fraud must be repurchased by Kabbage. KBRA believes 

Kabbage possesses adequate resources and procedures for information verification 

and fraud detection.  

+/- 

Regulatory Environment for Online Lenders 

The online lending industry was a high-growth, high-profile sector that has attracted 

the attention of various regulators and the regulatory oversight of securities and 

capital markets. Although there have not been any statutory or regulatory 

requirements imposed specifically on online lenders to date, in 2015, the 

U.S. Treasury Department issued a request for information on online lending. The 

Treasury Department received a large number of responses from a variety of 

stakeholders. In May 2016, the US Treasury Department released its response in a 

white paper titled “Opportunities and Challenges in Online Marketplace Lending”. In 

response to the white paper, Kabbage has incorporated into their merchant 

agreements a comparison tool called the SMART (Straightforward Metrics Around Rate 

and Total Cost) Box. The SMART Box is focused on empowering small businesses to 

better assess and compare finance options as well as advance small business online 

lending education and transparency. There will likely be greater regulation to address 

the recommendations in the report. 

Furthermore, in December 2015, the California Department of Business Oversight 

launched an inquiry into 14 online lenders, including Kabbage. In May 2016, the New 

York Department of Financial Services requested information from 28 online lending 

companies. There is a possibility that Kabbage’s business may become subject to 

additional or different regulations in the future. 

Although Merchants agree that they are entering into a commercial transaction and 

that the proceeds of the SMB Loans will be used solely for business purposes and will 

not be used for personal, family, or household purposes, if the SMB Loans are deemed 

not to constitute business loans, Kabbage could become subject to the purview of the 

CFPB and other additional federal and state regulatory agencies. Such additional 

regulatory scrutiny and potential additional regulation could impose specific statutory 

liability on creditors who fail to comply with the provisions of applicable laws and 

regulations. 

KBRA anticipates this regulatory scrutiny will continue over the next few years but 

believes that Kabbage is proactively seeking to address any regulatory concerns and 

promote transparency in its lending platform operations.  

+/- 

Case 1:19-cv-09221-JMF   Document 1-2   Filed 10/04/19   Page 69 of 89



 
 

 

 

Kabbage Asset Securitization LLC, Series 2017-1 Page | 8 March 20, 2017 

Key Credit Considerations  

Challenges to Exportation of State Usury Laws and True Lender Issues 

Loans from the Kabbage Platform are currently originated by Celtic Bank, a Utah 

chartered industrial bank. Federal law generally permits the exportation of usury laws 

in effect in the state in which the bank is organized to a borrower’s state. Recently, 

however, some courts have ruled that Federal preemption of state interest caps would 

not apply in some circumstances. In May 2015, for instance, the Second Circuit ruled 

in Madden v. Midland Funding that a non-bank purchaser of charged-off credit card 

loans cannot rely on state law preemption to charge interest rates that exceeded the 

usury limit in New York. Although the Madden ruling only applies to New York, 

Connecticut and Vermont, and it only addressed a consumer credit product, it is 

possible similar decisions could be adopted by courts in other jurisdictions or that 

other courts or regulators could choose to review small business loans in the context 

of usury or true lender issues in a manner akin to the scrutiny given consumer credit 

products.  

Kabbage believes the legal structure underlying Kabbage’s relationship with Celtic 

Bank is distinguishable from the structure in the Madden case. Furthermore, Kabbage 

believes it is unlikely that courts or regulators would apply the same level of scrutiny 

afforded to consumer credit products as it would to Kabbage’s credit products 

considering Kabbage’s underwriting processes. To date, no actions have been taken or 

threatened against Kabbage on the theory that it has engaged in unauthorized lending 

or loan brokering through its relationship with Celtic Bank. 

- 

Relationship with Celtic Bank 

Celtic Bank is currently the primary issuing bank for all receivables originated through 

the Kabbage Platform. Kabbage has agreed to purchase all receivables associated with 

such SMB Loans, which receivables represent an undivided ownership interest in up to 

100% of all amounts due or to become due by the Merchants under the related 

agreement. The transaction documents allow Kabbage to contract with another 

funding bank (“Credit Sponsor”) to originate receivables to be sold to the Issuer 

during the Revolving Period without noteholder consent, although rating agency 

confirmation would be required. 

The agreement between Kabbage and Celtic Bank is scheduled to terminate in 

March 2019 but is subject to automatic renewal for successive one year terms. The 

agreement with Celtic Bank is not exclusive and does not prohibit Celtic Bank from 

working with competitors of Kabbage or prohibit Kabbage from potentially entering 

into bank relationships with other Credit Sponsors. 

- 
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Key Credit Considerations  

Third Party Due Diligence Review 

CBIZ MHM LLC (“CBIZ” or the “Administrator”) will be engaged to provide certain 

reporting services both monthly and annually, which will include, among other items: 

Monthly Services: 

 Recalculate certain data fields,  

 Calculate the total interest due for the Notes; 

 Calculate the Receivables pool balance; 

 Calculate the ineligibles total amounts and the over concentration total 

amounts; 

 Calculate the 94.50% of the Receivables adjusted pool balance; 

 Calculate the asset deficiency amount; and 

 Review a sample of 100 Receivables and compare, confirm or calculate, as 

applicable, 15 data fields (the “Receivables File Review”). 

In connection with each Receivables File Review, if the sample error rate of any of the 

data fields exceeds 4%, then the Administrator will notify the respective service 

providers of the data integrity discrepancy (a “Receivables File Discrepancy Event”) 

and 200 Receivables will be sampled by the Administrator the following month. If 

based on the results of the 200 Receivables tested in the following month results in a 

data field exceeding 4%, a Receivables File Discrepancy Event and an Event of Default 

will occur under the Indenture. 

Annual Services: 

 Management discussion and overview, 

 Underwriting/credit approval summary, 

 Servicing and collections summary and 

 Internal, external and regulatory audit and systems review. 

+ 

KBRA Process 
KBRA analyzed the transaction using the General Rating Methodology for Asset-Backed Securities 

published on July 30, 2012. The transaction falls within Category 1 – Financial Assets, which typically 

relates to transactions that are backed by pools of consumer or commercial financial obligations owed by 

diverse obligors with payment terms that fully pay interest and principal on the Asset-Backed Securities.  

KBRA’s general methodology incorporates an analysis of: (1) the underlying collateral pool, (2) the 

platform’s historical static pool data, segmented by characteristics including credit quality and product 

type, (3) the proposed capital structure for the transaction, (4) KBRA’s operational assessment of the 

platform and servicer, and (5) the legal structure, transaction documents, and legal opinions.  

KBRA has performed an on-site operational review of the Company in June 2016 at their Atlanta, GA 

headquarters and has met with the Company for updates. In addition, KBRA conducted phone interviews 

with a representative from Celtic Bank to discuss its underwriting process and arrangement with Kabbage. 
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Transaction Summary 
The table below summarizes the characteristics of the Statistical Pool as of December 31, 2016. 

 

In addition, the Receivables must satisfy the Eligibility Criteria further described in the offering document and within the Transaction 

Structure section. 

  

Kabbage Asset Securitization LLC, Series 2017-1
Collateral Stratification

Number of Receivables 97,529

Number of Merchants 29,311

Average Number of Receivables per Merchant 3.3

Pool Outstanding Receivables Balance $442,434,678

Average Outstanding Receivables Balance per Receivable $4,536

Maximum Outstanding Receivables Balance per Receivable $100,000

Average Outstanding Receivables Balance per Merchant $15,094

Maximum Outstanding Receivables Balance per Merchant $150,035

Aggregate Original Receivables Balance $730,121,187

Average Original Receivables Balance per Receivable $7,486

Average Original Receivables Balance per Merchant $24,909

Weighted Average Receivable Yield at Origination 41.11%

Weighted Average Original Term (months) 9.0

Weighted Average Remaining Term (months) 7.7

Weighted Average Age (months) 2.2

Weighted Average FICO Score 692

Weighted Average Kabbage Score 698

Weighted Average Time in Business (years) 9.2

Weighted Average Annualized Gross Revenue $916,182

Range of Remaining Term to Maturity Distribution

1 to 6 months 59.03%

7 to 12 months 37.19%

13 or more months 3.79%

Original Term to Maturity Distribution

6 months 49.33%

12 months 50.67%

Range of Kabbage Score Distribution

560 to 599 1.22%

600 to 649 8.62%

650 to 699 36.62%

700 to 749 53.01%

750 to 799 0.51%

800 to 850 0.02%

Geographic Concentration

Largest State California:  15.80%

Second Largest State Florida:  10.43%

Third Largest State Texas:  7.94%
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The table below summarizes the credit enhancement structure of this transaction. 

 

* Initial credit enhancement (CE) shown above includes overcollateralization,  

subordination and the Series 2017-1 Reserve Account. 

Seller and Servicer 

Company Overview 

Founded in 2009, Kabbage is a financial technology company that uses its proprietary risk scoring models, 

transactional data, technology systems and platform to provide fully automated, online access to business 

loans (the “SMB Loans”) for small- and medium-sized businesses (“Merchants”). Kabbage has also 

provided working capital to Merchants by purchasing a specified amount of a Merchant’s future receivables 

known as merchant cash advances (“MCAs”). The Kabbage business loan program (the “Kabbage 

Program”) is offered via Kabbage’s automated loan application, underwriting and servicing platform 

(the “Kabbage Platform”). 

The Kabbage Platform allows Merchants to access uncommitted business lines of credit up to $150,000 for 

a 6- or 12- month installment loan issued by Celtic Bank, a Utah chartered industrial bank, member FDIC 

(“Celtic Bank”). Initially, the Kabbage Program offered a 6-month term product and in January 2015, the 

Kabbage Program began offering a 12-month term product. Kabbage is expecting to launch loan products 

with 18-, 24- and 36- month terms in exposure limits up to $400,000 in the future, although loans in 

excess of 18 months or $250,000 will not be included in this transaction. Kabbage also licenses its 

Kabbage Platform to financial institutions and other organizations across the globe. 

Under the Kabbage Program, Celtic Bank underwrites, originates and funds the SMB Loans while Kabbage 

serves as the program manager providing marketing, origination, application processing, loan servicing 

and collection services for all loans. Under an agreement with Celtic Bank, Kabbage purchases the right to 

all of the loan payments and other receivables associated with such SMB Loans. Celtic Bank retains title to 

the underlying SMB Loans through maturity, but has agreed to transfer title under certain circumstances.  

Since inception, Kabbage has funded over $2.7 billion for over 90,000 customers through the Kabbage 

Platform. The Company has over 330 employees with offices in Atlanta, San Francisco, New York, Ireland 

and India.  

Kabbage Asset Securitization LLC, Series 2017-1
Transaction Structure

Class A Balance $388,889,000

Class B Balance $83,333,000

Class C Balance $27,778,000

Class D Balance $25,000,000

Total Balance $525,000,000

Class A Advance Rate / Initial CE* 70.00% / 30.50%

Class B Advance Rate / Initial CE* 85.00% / 15.50%

Class C Advance Rate / Initial CE* 90.00% / 10.50%

Class D Advance Rate / Initial CE* 94.50% / 6.00%

Reinvestment Period 36 months

Reserve Account 0.50%

KBRA Ratings

Class A A (sf)

Class B BBB (sf)

Class C BB (sf)

Class D B (sf)

KBRA Base Case Loss Expectation

KBRA Base Case Loss Range 9.00% - 11.00%
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Management 

During 2016, KBRA met with Kabbage’s management team, including those responsible for credit, 

business development, finance and operations. Members of the senior management team have over 

20 years of experience in the payment processing, financial services and/or small business marketplace. 

Rob Frohwein, Chief Executive Officer  

Frohwein is the chief executive officer and co-founder of Kabbage. Prior to Kabbage, Frohwein was CEO of 

LAVA Group, Inc., an intellectual property and technology investment bank. Prior to LAVA Group, Frohwein 

held the positions of senior vice president, business development and general counsel of ZapMedia, vice 

president of strategic alliances and general counsel of Security First Network Bank, and an attorney with 

Troutman Sanders LLP, an international law firm. Frohwein is a graduate of Villanova Law School and 

studied economics at Dickinson College in Carlisle, PA. 

Kathryn Petralia, Chief Operating Officer  

Petralia is the chief operating officer and co-founder of Kabbage. She has spent the past 20 years working 

with both startups and established companies focused on credit, payments, technology and ecommerce. 

Prior to Kabbage, Petralia was with Revolution Money, an internet-based credit card startup based in 

St. Petersburg, Florida, where she was vice president of strategy. Before Revolution, Petralia was a 

corporate development executive with CompuCredit Corporation, where she was responsible for entering 

new markets, initiating new product development and establishing multiple strategic alliances. Petralia 

was also one of the founders of worthknowing.com, a consumer financial services portal. She holds a B.A. 

in english literature from Furman University. 

Jeff Hodges, Chief Financial Officer  

Hodges is the chief financial officer of Kabbage. He has served over 25 years in a financial executive 

capacity, predominantly in FinTech companies. Prior to joining Kabbage, Hodges served as CFO of: 

Avangate, Inc., an international payments platform provider; Official Payments, a payment facilitator; 

Firethorn Holdings, a mobile banking and mobile wallet provider; PRESolutions, a provider of prepaid 

transaction processing solutions; and nFront, an online banking and bill payment provider. Previously, he 

served as vice president and controller of Powertel, a cellular phone company and as an audit manager of 

Arthur Andersen. Hodges has a BS in accounting from Auburn University. 

Kevin Phillips, Head of Corporate Development  

Phillips is the head of corporate development at Kabbage. Phillips served as chief financial officer of 

Kabbage through December 2015. Prior to his appointment as CFO, he was Kabbage’s chief technology 

officer responsible for the development of Kabbage’s technology platform. Phillips spent the previous 

seven years as chief operating officer of Scientific Intake, a Class 1 medical device company. Prior to 

Scientific Intake, Phillips served as chief information officer of several Atlanta based technology 

companies. After starting his career with Deloitte, he also had senior technology and operational roles in 

Europe and the United States. He has an undergraduate degree from Washington College in Chestertown, 

Maryland and an MBA from Georgia State University. 

  

Case 1:19-cv-09221-JMF   Document 1-2   Filed 10/04/19   Page 74 of 89



 
 

 

 

Kabbage Asset Securitization LLC, Series 2017-1 Page | 13 March 20, 2017 

Originations 

Kabbage 

Kabbage targets marketing of the Kabbage Program towards small businesses with 1 to 50 employees, 

$50,000 to $10 million in annual revenue, and across all industry verticals. Kabbage’s marketing 

department, which consists of approximately 20 employees, focuses on brand marketing to grow 

awareness, acquisition programs through direct channels to acquire customers, site and funnel 
optimization to increase conversion for applications, and customer loyalty marketing to drive utilization.  

Kabbage sources customers through multiple acquisition channels, including: (1) search engine marketing 

and search engine optimization, (2) direct mail, (3) strategic referral partners, (4) Facebook and other 

display advertising, (5) radio and brand advertising, and (6) content marketing and press. Kabbage 
sources loans on behalf of Celtic Bank in all 50 states, U.S. territories and the District of Columbia.  

All SMB Loans are originated in the name of Celtic Bank, and Kabbage arranges financing for the Kabbage 

Program by purchasing the receivables associated with such loans. Since inception, Kabbage has funded 

over $2.7 billion for over 90,000 customers. Through the Kabbage Platform, there have been originations 
of $1.2 billion, $889 million and $341 million in 2016, 2015, and 2014, respectively. 

Celtic Bank 

Under the Kabbage Program, Celtic Bank underwrites, originates and funds the SMB Loans made to 

Merchants under the Kabbage Program. Kabbage serves as the program manager and provides marketing, 

origination, application processing, loan servicing and collection services for all SMB Loans originated by 

Celtic Bank. All program materials and changes, including any statements, disclosures or promotional 

materials are subject to review and approval by Celtic Bank. Kabbage has agreed to purchase all 

receivables associated with such SMB Loans, which receivables represent an undivided ownership interest 

in up to 100% of all amounts due or to become due by the Merchants under the related agreement. The 

transaction documents allow Kabbage to contract with another funding bank to originate receivables to be 

sold to the Issuer during the Revolving Period without noteholder consent, although rating agency 

confirmation would be required. 

The agreement between Kabbage and Celtic Bank is scheduled to terminate in March 2019 but is subject 

to automatic renewal for successive one year terms unless either Kabbage or Celtic Bank provides notice 

of non-renewal to the other party at least 60 days prior to the end of the initial term or any subsequent 

renewal term. The agreement with Celtic Bank is not exclusive and does not prohibit Celtic Bank from 

working with competitors of Kabbage or prohibit Kabbage from potentially entering into bank relationships 
with other funding banks (“Credit Sponsors”).  
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Underwriting 

Underwriting for qualified Merchants and, by extension, SMB Loans made under the Kabbage Program are 

governed by Celtic Bank’s credit policy. As the program manager, Kabbage applies Celtic Bank’s credit 

policy as part of the underwriting process. The underwriting process for SMB Loans is fully automated. 

Celtic Bank uses the Kabbage Platform and related technology, including Kabbage’s proprietary risk 
scoring model, to apply its credit policy to generate automated credit decisions. 

Kabbage maintains certain credit policy requirements for all loans. Any loan that meets these 

predetermined requirements receives a loan offer that is subject to completion of all verification processes 
prior to being funded.  

 

* Loans in excess of 18 months, exceed $250,000, or a Kabbage Score  
 of less than 560 will not be included in this transaction. 

 

Underwriting decisions are made by a methodology that encompasses the following four categories: 

 Authentication: Kabbage utilizes multiple information sources to verify the applicant and ownership 

of the business. 

 Exposure Capacity: Each Merchant will be analyzed according to an appropriate model to determine 

cash flow available for financing. 

 Character: Applicant’s experience, motivation and character of the business (such as customer 

reviews/feedback) will be evaluated. 

 Consistency: Cash flow efficiencies and revenue generation from the business’s operation are 

analyzed. 

Kabbage’s proprietary risk scoring model assigns each applicant a score (the “Kabbage Score”) ranging 

from 300 to 850. Applicants with lower Kabbage Scores have a higher probability of becoming a 

delinquent or defaulted receivable. Receivables with a Kabbage Score of less than 560 will not be eligible 

in this transaction. 

Kabbage utilizes a proprietary risk model to assess the risk of prospects and applications. The Kabbage 

risk scoring model considers thousands of data elements from multiple sources including the credit 

bureaus, business sales performance, and information collected during the underwriting process to ensure 

that a full spectrum of knowledge on the borrower is acquired to assess risk. These borrower attributes 

relate to: 

 Business Performance 

 Business Characteristics 

 Contract Risk 

 Applicant’s Consumer Credit Report 

 Macroeconomic Factors 

 Past Performance 

 Online Footprint 

Group Credit Policy Requirements*

Maximum Loan Term 36 months

Maximum Loan Amount $400,000

Minimum Time in Business 1 year

Minimum FICO score 539

Minimum Kabbage Score 300

Minimum Annual Revenue 

or 

Minimum Average Bank Balance

$12,000 

  

$3,000
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Financial Condition and Liquidity 

Kabbage has incurred operating losses since its inception; however, the Company expects to be profitable 

by the fourth quarter of 2017. Total revenue in 2016 has been approximately $171.9 million compared to 

$65.5 million for 2015. Kabbage intends to expend significant funds to continue to grow its business, 

including to acquire customers and to fund ongoing operations. To date, Kabbage has financed its 
operations through the issuance of debt and equity.  

As of year-end 2016 Kabbage had $160.0 million dollars in cash, with approximately $27.0 million 

unrestricted and available for immediate liquidity. Kabbage has an existing debt facility scheduled to enter 

into an amortization period on March 20, 2017, at which time the amount of funding available under such 

facility will begin to decrease. It is expected that the proceeds of the sale of the Series 2017-1 Notes will 

be used to refinance Kabbage’s existing debt facility in full. However, the “expandable” feature, as well as 

the Revolving Period, in Kabbage 2017-1 provides additional funding capacity for Kabbage. 

Servicing 

Kabbage will act as Servicer for this transaction and First Associates Loan Servicing, LLC will act as backup 

servicer. In servicing the loans, Kabbage will be required to follow the same collection policies and 

procedures it will follow with respect to comparable SMB Loans that it owns or services for others. 

The Servicer’s servicing team uses the loan servicing platform to monitor and track payment activity. With 

built-in payment tracking functionality and automated missed payment notifications, the loan servicing 

platform allows the Servicer to monitor performance of outstanding loans on a real time basis. 

Kabbage’s customer service and collections teams are staffed by personnel located in the Kabbage’s 

Atlanta office. Kabbage’s collections representatives, which consist of about 15 personnel, are responsible 

for attempting to contact borrowers who have not made or are in danger of not making their minimum 

payments. Kabbage outsources some collections activity to external collections agencies for purposes of 

benchmarking internal collections performance as well as maintains relationships with such agencies in the 

event of disaster recovery situations or short-term capacity shortages. 

The servicing policies and procedures currently used by Kabbage are: 

 Loan Payments: The loan servicing platform automatically initiates an ACH or PayPal debit for 

scheduled payments on loans in accordance with the applicable payment schedule and tracks 
payment flow. 

 Delinquency Management: A loan is characterized as delinquent if any scheduled loan payment has 

not been received in full by the next cycle date. A scheduled loan payment is missed when an ACH 

or PayPal debit attempt is not successful due to a lack of funds. 

 Charge-Offs: An account is charged-off on or before the last day of the month in which the account 

becomes 180 days past due. In certain circumstances, an account may be manually charged-off 

prior to such date subject to internal approvals. For example, in the case of a bankruptcy of the 

customer, Kabbage will charge-off an account within 60 days of receipt of bankruptcy filing, if not 

sooner. 
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Regulatory 

SMB Loans are originated by Celtic Bank, a Utah state chartered industrial bank insured by the Federal 

Deposit Insurance Corporation (FDIC) and regulated by the Utah Department of Financial Institutions and 

the FDIC. As a service provider to Celtic Bank, Kabbage is subject to regulation and supervision of the 

FDIC under the Bank Service Company Act.  

Although Merchants agree that they are entering into a commercial transaction and that the proceeds of 

the SMB Loans will be used solely for business purposes and will not be used for personal, family, or 

household purposes, if the SMB Loans deemed not to constitute business loans, Kabbage could become 

subject to the purview of the CFPB and other additional federal and state regulatory agencies. 

Kabbage and the loans originated through the Kabbage Platform must comply with applicable federal, 

state and local regulation including (but not limited to): 

 Fair Credit Reporting Act 

 Equal Credit Opportunity Act 

 Bank Secrecy Act 

 Service Members Civil Relief Act 

 Federal Trade Commission Act 

 Telephone Consumer Protection Act 

 Electronic Signatures in Global and National Commerce Act 

Kabbage’s internal policies and procedures have been reviewed by its internal legal and compliance staff 

with advice in certain instances from external regulatory compliance counsel. Kabbage has built its 

systems and processes with controls in place in order to permit its policies and procedures to be followed 

on a consistent basis. 

Kabbage is rated A+ by the Better Business Bureau and has received few complaints on the CFPB’s 

website. 
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Historical Performance 

Originations 

Kabbage originates loans with Kabbage Scores ranging from 300 to 850. Receivables with a Kabbage 

Score of less than 560 will not be eligible in this transaction. Kabbage first originated 6-month loans 

in 2011 and 12-month loans in January 2015. As shown below, borrowers who receive a 12-month loan 

typically have higher Kabbage Scores than those who obtain a 6-month loan.  

6-month Receivables 

The table below displays originations for 6-month Receivables by year for 2011 through 2016. 

 

12-month Receivables 

The table below displays originations for 12-month Receivables by quarter for Q2 2015 through Q4 2016. 
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Gross Charge-Offs 

The tables below show historical information relating to cumulative gross charge-offs as a percentage of 

original receivable balance made through the Kabbage Platform since 2011 segmented by original term 

and Kabbage Score. Applicants with lower Kabbage Scores have a higher probability of becoming a 

delinquent or defaulted receivable.  

6-month Receivables 

The table below displays gross charge-offs for 6-month Receivables since 2011 by year and by quarter for 

2016. 

 

* Percentages are weighted by funded amount. 

12-month Receivables 

The table below displays gross charge-offs for 12-month Receivables since 2015 by quarter. 

 

* Percentages are weighted by funded amount. 

Kabbage may sell charge-offs to third-parties in exchange for a small percentage of the remaining unpaid 

balance of Receivables. Kabbage may also outsource collections activity on charge-offs instead of selling 

charge-offs. Note that KBRA assumed no recoveries in its analysis of the transaction. 

  

Gross Charge-Offs Vintage Vintage Vintage Vintage Vintage Vintage

Kabbage Score 2011 2012 2013 2014 2015 Q1 2016

300 to 599 22.02% 31.01% 21.22% 10.11% 11.51% 5.32%

600 to 640 16.07% 8.94% 12.28% 12.27% 11.32% 5.79%

641 to 680 3.20% 5.47% 7.34% 9.98% 9.01% 4.64%

681 to 720 1.23% 3.99% 5.43% 6.98% 6.49% 3.44%

721 to 850 2.20% 0.28% 3.21% 6.37% 4.41% 2.53%

Weighted Average* 12.38% 11.94% 7.83% 8.73% 7.56% 3.96%

Gross Charge-Offs Vintage Vintage Vintage Vintage

Kabbage Score Q2 2015 Q3 2015 Q4 2015 Q1 2016

300 to 599 10.15% 0.00% 11.64% 1.39%

600 to 640 14.90% 15.53% 9.13% 5.10%

641 to 680 5.12% 8.17% 7.13% 3.81%

681 to 720 8.12% 6.35% 5.25% 2.17%

721 to 850 6.96% 3.74% 3.09% 0.93%

Weighted Average* 7.43% 6.06% 5.38% 2.20%
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KBRA Loss Expectation 

KBRA has analyzed Kabbage’s historical static pool cumulative gross charge-off data since 2011, 

segmented by Kabbage Score and original term in order to develop a KBRA base case loss expectation per 

KBRA's General Rating Methodology for Asset-Backed Securities: 

 Kabbage Score 

 Original Term 

To account for limited data, KBRA analyzed publically available static pool loss data for comparable 

business loan and marketplace lending programs. This proxy data, in addition to Kabbage’s management 

loss analysis, was used to help derive and validate the base case loss assumptions for each Kabbage Score 

range and original term.  

To account for the limited data, additional stresses were applied to the KBRA base case loss assumption 

and multiples were stressed for each KBRA stress scenario for the applicable note rating category. 

Using this analysis and assuming the Receivables migrate to the “worst case” portfolio by Kabbage Score 

and original term mix allowed by the Excess Concentration Amounts and Eligibility Criteria, KBRA derived 

a weighted average base case loss rate of approximately 10.0%.  

Cash Flow Analysis 

KBRA performed a cash flow analysis to test the transaction structure and assess whether the proposed 

enhancement levels are sufficient to warrant the requested ratings for each of the rated Notes. KBRA did 

not incorporate prepayments, recoveries on charged-off loans, and assumed Kabbage is no longer the 

Servicer in its cash flow analysis. 

In instances where a scenario is indicated by “PASS”, the transaction’s cash flows were sufficient to 

support the timely payment of interest and ultimate repayment of principal by the legal final payment date 

for the respective class of Notes. The multiple shown below is compared to the KBRA base case loss rate 

of 10.0%.  

 

 

  

Kabbage 2017-1:  KBRA Stress Scenario Summary

Notes Scenario
Gross 

Charge-Offs

Multiple from 

Base Case
Result KBRA Rating

Class A "A" Stress 35.0% 3.50x PASS A (sf)

Class B "BBB" Stress 25.0% 2.50x PASS BBB (sf)

Class C "BB" Stress 20.0% 2.00x PASS BB (sf)

Class D "B" Stress 15.0% 1.50x PASS B (sf)
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Rating Sensitivity and Surveillance 

KBRA’s rating of the Notes represents a blended analysis of the key credit risk determinants. Events that 

may result in a rating change to the ABS transaction include, but are not limited to, the following: 

• Changes to the Company’s business strategy, management team, ownership structure or 

operations that cause KBRA to reassess its view of the Servicer; 

• Deterioration in the transaction’s asset performance that exceeds the Company’s historical 

experience; 

• Modifications of the transaction’s structure or significant changes to the collateral; and 

• A replacement of the Servicer. 

After the initial rating is assigned, KBRA will continue to monitor the transaction until the Notes are fully 

repaid. Ongoing surveillance of the Notes is critical to maintaining the value of the rating. KBRA’s 

surveillance process for securitization transactions involves a periodic review of the following: 

• Servicing reports to determine if all payment obligations are met and the transaction is in 

compliance with all triggers and excess concentration amounts; 

• Trends in collateral performance relative to historical experience; and 

• The Company’s financial performance and condition. 

The information gathered during regular surveillance will indicate whether or not a more thorough review 

is warranted. Additional information may be requested if KBRA believes the credit quality of the 

transaction has changed from the time of the initial rating assignment or the most recent review. If 

warranted, KBRA will conduct an in-depth surveillance review that may result in a change to the 

transaction’s rating and publish commentary explaining the analysis. 
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Transaction Structure 

Legal Structure 

Transaction 

Structure 

The Notes are newly issued asset-backed securities collateralized by a revolving pool 

of receivables. The following diagram illustrates the basic securitization structure: 

 

(1) On the closing date, the Seller will transfer receivables arising under business loans or merchant cash 

advances to the Issuer for cash available from the sale of the Series 2017-1 Notes or as a contribution of 

capital to the Issuer. From time to time thereafter, the Seller may transfer additional receivables to the 

Issuer for cash available from payments on the receivables owned by the Issuer, the issuances of 

additional Series 2017-1 Notes or other series of notes or otherwise as contributions of capital to the 

Issuer.  

(2) The Issuer pledges the receivables it acquires from the Seller and certain other assets to the Indenture 

Trustee to secure its notes, including the Series 2017-1 Notes.  

(3) The Issuer issues the Series 2017-1 Notes and from time to time in the future may issue additional 

Series 2017-1 Notes and other series of notes. 

(4) The Servicer services the receivables and remits payments on the receivables received from the 

merchants to the collection account. The Backup Servicer will provide certain services in respect of reports 

generated by the Servicer and other matters and, in the event that the Servicer is terminated after a 

Servicer Default, will agree at the request of the Indenture Trustee (acting at the direction of the Requisite 

Noteholders) to act as the successor servicer.  

(5) The Issuer uses collections on the receivables allocated to the Series 2017-1 Notes to make payments 

on the Series 2017-1 Notes and during the revolving period to purchase additional receivables from the 

Seller, in each case pursuant to the payment priorities described in the offering document. 

For further details, see the respective offering document. 
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Expandable 

Notes 

The Notes are “expandable” term notes such that at any time during the Revolving 

Period, the Issuer may periodically issue additional Series 2017-1 Notes, subject to 

the following conditions:  

(a) such issuance does not cause the maximum issuance amount of each 

class to exceed certain amounts as described in the transaction 

documents;

(b) the rating agency condition is satisfied;

(c) the Issuer and the Receivables to be acquired by the Issuer in 

connection with such issuance satisfy all conditions set forth in the 

transaction documents; and

(d) at the time of such issuance a Rapid Amortization Event has not 
occurred and is not continuing

Each additional issuance of Notes will have the same terms as the corresponding 

Class of Series 2017-1 Notes issued on the closing date, including the same Note 

Rate, Legal Final Payment Date and CUSIP.  

Priority of 

Payments 

The priority of payments will generally be as follows: 

(1) Fees, expenses and indemnities to service providers (up to a cap);  

(2) To the Servicer, any unreimbursed servicer advances; 

(3) If Kabbage is no longer the Servicer or if an Event of Default has occurred and 
is continuing, to the Servicer, the servicing fees; 

(4) To the Backup Servicer, backup servicing fees (up to a cap); 

(5) Interest on the Series 2017-1 Notes, paid sequentially; 

(6) During the Series 2017-1 Revolving Period, an amount equal to the 

Series 2017-1 Asset Deficiency Amount, if any, to the Series 2017-1 Excess 

Funding Account; 

(7) During the Series 2017-1 Revolving Period, the amount needed to replenish 
the Series 2017-1 Reserve Account, if any; 

(8) After the Series 2017-1 Revolving Period, principal on the Series 2017-1 
Notes, paid sequentially; 

(9) Fees, expenses and indemnities to service providers (without a cap); 

(10) If Kabbage is the Servicer and no Event of Default has occurred and is 
continuing, to the Servicer, the servicing fees; 

(11) If Kabbage is no longer the Servicer, to the Servicer, the supplemental 
servicing fee; 

(12) All remaining funds to or at the direction of the Issuer.

Revolving Period The transaction features a revolving period (the “Series 2017-1 Revolving Period”), 

which will end on the earlier of (i) the payment date occurring in the month that is 36 

months after the closing date and (ii) the date on which a Rapid Amortization Event 

has occurred. 

There will only be one Revolving Period, and such period cannot be re-commenced or 

continue after it has terminated. 
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Rapid 

Amortization 

Events 

The following events will be automatic “Rapid Amortization Events” with respect to 

the Series 2017-1 Notes: 

• the occurrence of any of the following events (each a “Trigger Event”) as of 

any payment date: 

o the three-month weighted average receivables yield on such payment 

date is less than 38.00%, 

o the three-month weighted average excess spread on such payment 

date is less than 8.00%; or 

o the three-month average delinquency ratio on such payment date is 
greater than 15.00%; 

• an asset deficiency exists for three or more business days; 

• a Servicer Default occurs; 

• an Event of Default with respect to the Series 2017-1 Notes occurs under the 

transaction documents; or 

• either the Seller or the Servicer suffers certain specified bankruptcy or 

insolvency events. 

Events of 

Default 

The occurrence of any of the following events will constitute an “Event of Default” 

under the indenture: 

(a) failure to pay interest when due for five business days;  

(b) failure to pay principal when due;  

(c) failure by the Issuer to observe or perform any covenant or agreement in the 

transaction documents and that failure has a materially and adverse effect on 
holders of the Notes and continues or is not cured for 30 days;  

(d) the receipt by the Issuer of a final determination that it will be treated as an 
association taxable as a corporation for federal income tax purposes; 

(e) the Issuer is an “investment company” within the meaning of the Investment 

Company Act; 

(f) certain bankruptcy or insolvency events occur with respect to the Issuer; 

(g) the Indenture Trustee fails to have a valid and perfected first priority security 
interest in the collateral and such failure continues for five business days;  

(h) the occurrence of a Receivables File Discrepancy Event; or 

(i) any of the transaction documents ceases for any reason to be in full force and 
effect other than in accordance with its terms.
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Excess 

Concentration  

The Receivables are subject to certain concentration limits that, when exceeded, will 

be excluded from the Series 2017-1 Adjusted Pool Balance which will require the 

Issuer to maintain additional credit enhancement for the Series 2017-1 Notes. Such 

concentration limits are based on the amounts, without duplication, in excess of the 

following limits, determined as a percentage of the aggregate outstanding receivables 

balance of Eligible Receivables (collectively, the “Series 2017-1 Excess Concentration 

Amounts”): 

 

Reserve Account The “Series 2017-1 Reserve Account” is fully funded on the closing date with 

$2,777,778, which is approximately 0.50% of the aggregate principal balance of the 

Series 2017-1 Notes divided by 94.50%. The Series 2017-1 Reserve Account will be 

available to pay transaction expenses and interest on the Series 2017-1 Notes. 

  

Kabbage 2017-1 Excess Concentration Amounts

Concentration Amount
Kabbage 2017-1 

Limit %

Kabbage 2017-1 % 

of Statistical Pool

Merchants located in California 20.00% 15.80%

Merchants located in Florida 15.00% 10.43%

Merchants located in Texas 15.00% 7.94%

Merchants located in New York 15.00% 7.24%

Merchants located in any other single state 10.00% 4.05%

Merchants with Outstanding Receivables Balances 

greater than $75,000
40.00% 2.99%

Merchants with Outstanding Receivables Balances 

greater than $125,000
20.00% 0.00%

Merchants in business for less than 1 year 0.00% 0.00%

Merchants in business for less than 2 years 10.00% 4.90%

Merchants in business for less than 3 years 40.00% 18.01%

Merchants in business for less than 4 years 60.00% 29.59%

Receivables with a remaining term of 7 to 18 months 50.00% 40.97%

Receivables with (a) a remaining term of 13 to 18 months 

and/or (b) an Outstanding Receivables Balance between 

$150,000.01 and $250,000.00; provided, however, that 

each such Receivable has a minimum Kabbage Score of 700

10.00% 0.00%

Receivables that are 30 to 59 days past due 8.00% 2.37%

Receivables that are 60 or more days past due 0.00% 0.00%

Receivables with a Kabbage Score less than 600 5.00% 1.22%

Receivables that are subject to Material Modifications 5.00% 4.39%

Receivables that relate to Renewal Loans 15.00% 0.00%

Merchant businesses in highest concentration industry* 25.00% 10.45%

Merchant businesses in highest 2 concentration industries* 30.00% 17.69%

Merchant businesses in highest 5 concentration industries* 45.00% 25.13%

Merchant businesses in highest 10 concentration industries* 70.00% 31.19%

Merchants that have not agreed to make payments through 

ACH or PayPal (or other electronic payment service)
5.00% 3.40%

* Industries are classified by NAICS industry code. For purposes of this test, Receivables relating to Merchants in 

unclassified industries will be counted as part of a single industry.
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Eligibility Criteria Criteria for an “Eligible Receivable” will include, among other things, that each such 

receivable: 

 arises in the ordinary course of the Seller’s or the Credit Sponsor’s business 

and was originated in accordance with, and conforms to, the credit policies; 

 was originated by the Seller or the Credit Sponsor in compliance with all 

applicable laws and regulations and remains in compliance with all applicable 

laws and regulations; 

 is due from an Eligible Merchant; 

 is not (i) 60-days past due or (ii) if the acquisition of such Receivable by the 

Issuer would result in any excess concentration limitation applicable to 

30-days past due receivables to be exceeded, 30-days past due; 

 is denominated in U.S. dollars; 

 if such Receivable has an original principal amount that exceeds $250,000, 

then only $250,000 will be eligible; 

 is a monthly (or more frequent pay) receivable; 

 has an original term less than or equal to 18 months; 

 does not have a maturity date later than six months prior to the earliest legal 

final maturity date of any series of Notes outstanding; 

 has a receivable yield greater than or equal to 19.00% per annum; 

 together with all other Eligible Receivables, has a weighted average 

receivables yield of at least 38.00% per annum; 

 together with all other Eligible Receivables, has a weighted average remaining 

term of no more than 13 months; 

 has received Kabbage Score of no less than 560; 

 has received a FICO score of no less than 539; 

 relates to Merchants with a weighted average Kabbage Score of 675 or greater 

as of the date of its underwriting; and 

 if has an 18-month original term, then such Receivable has (i) a Kabbage 

Score of at least 700, (ii) the related Merchant has been in business for at 

least 3 years and (iii) the related Merchant has annual gross revenue of at 

least $150,000 per annum. 

Eligible 

Merchant 

Criteria for an “Eligible Merchant” will include, among other things, that each such 

receivable: 

 is domiciled in the United States; 

 is not subject to any proceedings under the Bankruptcy Code or under any 

other applicable bankruptcy, insolvency or similar law now or hereafter in 

effect and 

 is a business that has been operating for at least one year.  
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Servicer 

Defaults  

The occurrence of any of the following events will constitute a “Servicer Default” 

under the servicing agreement: 

(a) the Servicer fails to make any payment, transfer or deposit to the Indenture 

Trustee on the date that payment, transfer or deposit was due and such 
failure shall continue for five business days;  

(b) any representation or warranty made by the Servicer in the servicing 

agreement or in any statement or certificate at any time given by the Servicer 

in writing pursuant to the transaction documents is incorrect when made and 

such inaccuracy has a material and adverse effect on the interests of the 

holders of the Notes and such inaccuracy is not cured for a period of 30 

consecutive days; 

(c) any failure by the Servicer to comply with any of its agreements or covenants 

contained in the transaction documents and such failure has a material and 

adverse effect on the interests of the holders of the Notes and such failure is 
not cured for a period of 30 consecutive days; 

(d) certain bankruptcy or insolvency events shall have occurred with respect to 

the Servicer; 

(e) the three-month average excess spread on such payment date is less than 

8.00%; or 

(f) the three month average delinquency ratio on such payment date is greater 
than 15.00%.

Representations 

and Warranties 

For more detailed information regarding the representations, warranties and 

enforcement mechanisms available under the transaction documents, please see 

KBRA’s Kabbage Asset Securitization LLC, Series 2017-1 Representations and 

Warranties Disclosure available here. 
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THE TRUE LENDER DOCTRINE: FUNCTION 
OVER FORM AS A REASONABLE 

CONSTRAINT ON THE EXPORTATION OF 
INTEREST RATES 

JOHN HANNON† 

ABSTRACT 

  The exportation doctrine permits national and state banks to export 
interest rates that are legal in one state where they operate to any other 
state, thereby shielding the banks from liability resulting from state 
usury claims. The doctrine has expanded over the last forty years to 
permit state and national banks to preempt a variety of state consumer-
financial-protection laws. The doctrine’s high-water mark is the 
emergence of the “rent-a-charter” arrangement, a scheme in which a 
nonbank lender uses a bank as a mere conduit to originate loans that 
are not subject to state usury laws. This Note argues that, at minimum, 
nonbank entities should not be allowed the benefit of the doctrine by 
temporarily occupying banks for the sole purpose of originating loans 
that are immune from state financial consumer protection laws.  

  A series of courts have recently begun applying a more exacting 
standard to these arrangements. Under the “true lender” doctrine, 
courts disregard the form of the lending configuration in favor of a 
searching examination of its substance, considering a variety of factors 
designed to determine which entity is the actual, rather than nominal, 
lender. This Note argues that the true lender doctrine’s singular focus 
on substance over form, combined with judicial agility to examine each 
factual constellation and detect any obfuscating formalities 
implemented by rent-a-charter parties, is presently the most effective 
way to sensibly limit the reach of the exportation doctrine. And, to the 
degree that banks assume more substantive duties in the lending 
process and retain some measure of risk in seeking to comply with the 

 

Copyright © 2018 John Hannon. 
 † Duke University School of Law, J.D. expected 2018; University of Utah, B.S. 2014. 
Thanks to Professor Rebecca Rich and participants in the Scholarly Writing Workshop for very 
helpful feedback on early versions of this Note, and to the Duke Law Journal Volume 67 
Executive Board for their immense efforts in refining this piece. Thanks also to my spouse, 
Ashtyn Hannon, for support and encouragement throughout. 
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doctrine, the results are broadly consistent with regulatory approaches 
that have been deployed in the wake of the financial crisis. 

INTRODUCTION  

The exportation doctrine permits national and state banks to 
export interest rates that are legal in one state where they operate—
generally a state with very permissive or nonexistent usury laws—to 
any other state, thereby shielding the banks from liability resulting 
from state usury claims.1 The doctrine began nearly forty years ago, 
and originally applied only to the nation’s “most favored lenders”: 
nationally chartered banks.2 This once-limited ability of national banks 
to evade state usury limits has devolved into a regime in which even 
nonchartered, uninsured institutions enjoy the ability to preempt a host 
of financial-consumer-protection laws and charge limitless interest 
rates3 across the country.4  

Commentators have lamented this expansive trajectory, pointing 
out that the original rationale for the exportation doctrine—fostering 
the development and maintenance of a national banking system—has 
long since been exceeded.5 It also appears to have been this 
unprincipled extension of the privilege that motivated the Second 
Circuit to impose an ill-considered limitation on the exportation 
doctrine.6 In May of 2015, the court held in Madden v. Midland 
Funding, LLC7 that a third-party nonbank debt collector that had 
purchased charged-off8 consumer credit card debts from a nationally 

 

 1. For the statutes, judicial decisions, and regulatory interpretations that have created and 
shaped the exportation doctrine, see infra Part I. 
 2. For the origins and development of the “most favored lender” doctrine, see infra Part I. 
 3. Some states do not impose any interest-rate caps on loans. See, e.g., UTAH CODE ANN. § 

15-1-1(1) (West 2017) (“The parties to a lawful contract may agree upon any rate of 
interest . . . .”).  
 4. See generally Elizabeth R. Schiltz, The Amazing, Elastic, Ever-Expanding Exportation 
Doctrine and Its Effect on Predatory Lending Regulation, 88 MINN. L. REV. 518 (2004) 
(chronicling the expansion of the exportation doctrine and discussing its implications).  
 5. See, e.g., id. at 621–22 (arguing that the expansion of the exportation doctrine to 
encompass the issuing of tax refund anticipation loans and payday loans by nonbanks “is not 
justifiable under the principles of banking law from which [the doctrine] originally derived” 
(emphasis in original)). 
 6. For an examination of the Second Circuit’s motivation in the Madden decision, see infra 
Part II. 
 7. Madden v. Midland Funding, LLC, 786 F.3d 246 (2d Cir. 2015), cert. denied, 136 S. Ct. 
2505 (2016). 
 8. “A charge-off . . . is debt that is deemed unlikely to be collected by the creditor because 
the borrower has become substantially delinquent after a period of time.” Charge-Off, 
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chartered bank did not also acquire the originating bank’s ability to 
preempt state usury laws with respect to the purchased loans.9 Prior to 
the decision, it was generally assumed—and two circuits had broadly 
indicated—that the exportation doctrine, like other contractual rights, 
passed with the loans to any subsequent assignee.10  

The Second Circuit’s ruling has upset the long-settled expectations 
of investors who had confidently purchased an array of securities 
comprised of instruments whose value was suddenly and unexpectedly 
compromised.11 More broadly, Madden injected an element of 
uncertainty into the secondary loan market, functionally imposing—at 
minimum—new information costs on a process otherwise 
characterized by unparalleled efficiency and liquidity.12  

The decision prompted a range of critiques, principally from 
groups concerned with the decision’s impact on the secondary loan 
market.13 Marketplace lenders and associated service industries were 
similarly disquieted.14 And, in a joint amicus brief, the Solicitor 

 
INVESTOPEDIA, http://www.investopedia.com/terms/c/chargeoff.asp [http://perma.cc/J84N-
GQBE]. 
 9. Madden, 786 F.3d at 250. 
 10. See Krispin v. May Dep’t Stores Co., 218 F.3d 919, 924 (8th Cir. 2000) (explaining “that 
it makes sense to look to the originating entity” to determine whether a loan preempts state usury 
claims); FDIC v. Lattimore Land Corp., 656 F.2d 139, 148–49 (5th. Cir. 1981) (“The non-usurious 
character of a note should not change when the note changes hands.”). 
 11. For a discussion of the Madden decision’s impact, see infra Part II. 
 12. See Michael Marvin, Note, Interest Exportation and Preemption: Madden’s Impact on 
National Banks, the Secondary Credit Market, and P2P Lending, 116 COLUM. L. REV. 1807, 1838 
(2016) (“The process of securitization may bundle borrowers of different risk profiles together, 
and therefore even extending credit to the least risky borrowers will entail higher transaction costs 
post-Madden when banks try to sell off that debt in a securitization.”). For a discussion of recent 
legislative efforts to remedy Madden’s impact, see infra note 87. 
 13. See, e.g., Kevin Wack, Debt-Sale Ruling Spooks Banks, Marketplace Lenders, AM. 
BANKER (July 24, 2015, 2:26 PM), http://www.americanbanker.com/news/marketplace-
lending/debt-sale-ruling-spooks-banks-marketplace-lenders-1075654-1.html [http://perma.cc/
94XZ-D25W] (explaining that the ruling induced “a wave of anxiety at law firms, rating agencies 
and financial industry trade groups”).  
 14. “Marketplace lenders are nonbank lenders that rely heavily on online marketing and 
underwriting platforms.” OCC NAT’L RISK COMM., SEMIANNUAL RISK PERSPECTIVE (2016), 
https://www.occ.gov/publications/publications-by-type/other-publications-reports/semiannual-
risk-perspective/semiannual-risk-perspective-spring-2016.pdf [http://perma.cc/DQ46-L9GL]. 
Although this group of lenders has been relying on relationships with chartered banks in order to 
obtain the benefits of preemption, they do not generally fit the mold of an entity seeking to enjoy 
the privileges accorded to banks while evading the responsibilities and constraints traditionally 
imposed on banks. Moreover, the Office of the Comptroller of the Currency (OCC) has recently 
begun the process of granting limited-purpose charters to such lenders, thereby obviating their 
use of partnerships with chartered institutions. See generally OCC, EXPLORING SPECIAL 

PURPOSE NATIONAL BANK CHARTERS FOR FINTECH COMPANIES (2016), 
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General and the Office of the Comptroller of the Currency (OCC) 
unequivocally deemed the Second Circuit’s analysis incorrect.15 
Notwithstanding widespread discontent from the financial industry 
and its manifestation in the form of amici,16 the Supreme Court 
declined to hear the case in June of 2016.17 

The Madden court, this Note argues, was motivated by a prudent 
desire to diminish the scope of the exportation doctrine. 
Notwithstanding the court’s reasonable goal, the inhibitory impact that 
the court’s blunt approach has exacted on the secondary loan market 
is difficult to accept, even in exchange for any progress made in limiting 
the reach of the doctrine. However, in a line of cases involving payday 
lending, a judicial trend has emerged that is more capable of achieving 
the Second Circuit’s goal while avoiding the inefficiencies its ruling has 
generated: the “true lender” test. 

The true lender test arose in the context of perhaps the most 
egregious extension of the ability to preempt state usury laws, wherein 
payday lenders and other nonbank entities have periodically obtained 
the benefits of the exportation doctrine by utilizing an arrangement 
commonly referred to as “rent-a-charter.”18 In this model, a nonbank 
entity solicits borrowers, makes all the credit decisions, and directs a 
partner bank to originate its loans—only to purchase them from the 
 
https://www.occ.treas.gov/topics/responsible-innovation/comments/special-purpose-national-
bank-charters-for-fintech.pdf [http://perma.cc/57BH-7F6F] (exploring whether the OCC should 
issue special-purpose bank charters to FinTech companies). Marketplace lenders responded 
enthusiastically about assuming increased responsibility and oversight in exchange for gaining 
access to the rights of traditional banks. See, e.g., Letter from Richard H. Neiman, Lending Club, 
to Thomas J. Curry, OCC, at 2 (Jan. 17, 2017), https://www.occ.gov/topics/responsible-
innovation/comments/comment-lending-club.pdf [http://perma.cc/6EDS-4WY9] (“Obtaining a 
national bank charter brings responsibilities alongside its privileges, and we fully support the 
OCC’s efforts to ensure that applicants for the special purpose charter satisfy standards that 
protect the banking system and ensure consumers and businesses are served in a safe, fair, and 
responsible manner.”). Because the implications of the judicial developments discussed here on 
the continued viability of marketplace lending are very likely to become moot in light of the 
OCC’s fast-moving process toward the establishment of a limited national charter for such firms, 
this Note will not evaluate its proposals by reference to marketplace lenders. 
 15. Brief for the United States as Amicus Curiae at 6, Midland Funding, LLC v. Madden, 
136 S. Ct. 2505 (2016) (No. 15-610). Despite its criticism of the Second Circuit’s decision, the 
amicus brief advocated for a denial of the petition for certiorari on grounds that no genuine circuit 
split existed. Id. 
 16. See, e.g., Brief of the Structured Fin. Indus. Grp., Inc. & the Sec. Indus. & Fin. Mkts. 
Ass’n as Amici Curiae in Support of Petitioners, Madden, 136 S. Ct. 2505 (No. 15-610).  
 17. Madden, 136 S. Ct. 2505 (mem.).  
 18. See, e.g., West Virginia v. CashCall, Inc., 605 F. Supp. 2d 781, 783 (S.D. W. Va. 2009) 
(describing a payday lender’s bank partnership as a “‘rent-a-bank’ or ‘rent-a-charter’ scheme 
designed to avoid West Virginia usury laws”). 
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bank within days. This use of a chartered bank as a conduit to originate 
loans thereby confers on the loans the full preemptive shield of the 
exportation doctrine. However, a series of courts have recently begun 
applying a more exacting level of scrutiny to these arrangements.19 
Courts applying the true lender test disregard the form of the lending 
configuration in favor of a searching examination of its substance, 
considering a variety of factors designed to determine which entity is 
the actual lender.20 Only after making that determination will the 
courts decide whether the actual lender is entitled to the broad 
protections granted to chartered insured21 depository institutions. In 
contrast to the inflexible and overbroad approach of the Madden court, 
the true lender doctrine looks past the superficial form of rent-a-
charter arrangements in order to ascertain whether the bank that is 
entitled to the preemption of state laws is the real lender receiving such 
protection.22 

This Note argues that the burgeoning true lender doctrine 
represents a judicial mechanism capable of imposing a sensible limit on 
the heretofore endless scope of the exportation doctrine, while 
avoiding the uncertain market conditions sown by Madden’s approach. 
This Note further argues that the impact of the true lender doctrine on 
rent-a-charter arrangements is consistent with the regulatory 

 

 19. See CFPB v. CashCall, Inc., No. CV 15-7522-JFW (RAOx), 2016 WL 4820635, at *6 
(C.D. Cal. Aug. 31, 2016) (applying a totality-of-the-circumstances test to determine that the 
nonbank entity, not the originating tribal lender, was the true lender); Pennsylvania v. Think Fin., 
Inc., No. 14-cv-7139, 2016 WL 183289, at *18 (E.D. Pa. Jan. 14, 2016) (denying a motion to dismiss 
in a usury action because plaintiffs had alleged facts sufficient to support an inference that the 
nonbank entity was the true lender and did not enjoy the privilege of the exportation doctrine); 
CashCall, Inc. v. Morrisey, No. 12-1274, 2014 WL 2404300, at *15 (W. Va. May 30, 2014), cert. 
denied, 135 S. Ct. 2050 (2015) (affirming the trial court’s conclusion that the nonbank lender was 
the de facto lender and was therefore not entitled to preemption of West Virginia’s usury laws). 
 20. While the factors being considered are largely similar between cases, courts have been 
generally imprecise in labeling the fledgling doctrine, resulting in several denominations in 
addition to true lender, such as the de facto lender test and the predominant interest test. See 
CFPB, 2016 WL 4820635, at *6 (alternatingly referring to the de facto lender, the predominant 
economic interest, and the true lender tests); Morrisey, 2014 WL 2404300, at *14 (referring to 
both the true lender and the predominant interest test).  
 21. Insured Depository Institutions are member banks of the Federal Deposit Insurance 
Corporation (FDIC). Both state and nationally chartered banks may, and functionally must, join 
the FDIC. See Schiltz, supra note 4, at 542 n.103 (“[A]s a practical matter, federal deposit 
insurance is regarded as a competitive necessity.”). 
 22. For a discussion of the cases that have developed the substance-over-form approach of 
the true lender doctrine, see infra Part III. 
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approaches employed by the Dodd-Frank Act (Dodd-Frank)23 and 
might complement Dodd Frank’s structural safeguards, which are 
designed to promote systemic safety and soundness in an increasingly 
interconnected financial landscape.  

Part I traces the origin and progression of the exportation 
doctrine, explains how the doctrine is in need of a limiting principle, 
and details the ways in which expansive determinations of preemption 
of state regulation is thought to have contributed to the financial crisis. 
Part II reviews Madden’s holding, considers the Second Circuit’s likely 
motivation for its ruling, and details the ramifications of the court’s 
overly broad principle in areas that may not have been anticipated. 
Part III describes the true lender doctrine and advocates for its 
enshrinement as a judicial doctrine capable of imposing and policing a 
line that precludes undeserving lenders from enjoying the exportation 
doctrine’s protection without impeding unintended markets or 
upsetting long-settled expectations. Part III also argues that the true 
lender doctrine is broadly consistent with, and may help to supplement, 
the regulatory approaches employed by Dodd-Frank in the areas of 
prudential “safety and soundness” and consumer protection. 

I.  THE EXPORTATION DOCTRINE AND PREEMPTION OF STATE 
CONSUMER PROTECTION LAWS 

The exportation doctrine grew out of a statutory scheme, and 
associated Supreme Court case law, that was primarily intended to 
protect a then-nascent national banking system from protectionist 
attack by the states. But over the last forty years, the doctrine has 
expanded in ways that have no basis in its original rationale. Notably, 
the exportation doctrine has been extended to allow undeserving 
nonbank lenders to originate loans through banks in order to evade 
interest-rate caps. This and related expansions have protected an array 
of actors from state interest-rate limitations and other consumer-
protection laws that contributed, in part, to the financial crisis. 
Recognizing this relationship, Congress and the Supreme Court have 
recently acted to halt or reverse these expansive preemption trends in 
the area of financial-services regulation. This Part details the historical 
trajectory of the exportation doctrine, from its creation and subsequent 
expansion through the recent laws and court cases that have sought to 

 

 23. Dodd-Frank Wall Street Reform and Consumer Protection Act, Pub. L. No. 111-203, 124 
Stat. 1376 (2010) (to be codified in scattered sections of the U.S. Code). 
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return to the states the ability to enact and enforce consumer-financial-
protection laws.  

A. National Banks as National Favorites 

Until the 1860s, the banking system in the United States was 
decentralized.24 Recognizing the shortcomings of a fragmented 
system—namely the inability to fund its operations—Congress set out 
to establish a well-functioning national banking system with a series of 
enactments in the mid-1860s collectively referred to as the National 
Bank Act (NBA).25 In addition to the creation of a national currency, 
one of the chief goals of the NBA was to force the conversion of state-
chartered banks into national charters;26 in this aim, the NBA imposed 
an onerous 10 percent tax on all bank notes issued by state-chartered 
banks.27  

Noting the clarity of purpose underlying the legislation, the 
Supreme Court has repeatedly interpreted ambiguities in the NBA by 
opting for readings that are consistent with a national vision of 
banking.28 And, especially when confronted with state legislation that 
tended to inhibit the growth of a vibrant national banking system, the 
Court has ruled in ways that ensured competitive equality between 
state and national banks or even conferred a competitive advantage on 
national banks.29 For example, in Tiffany v. National Bank of 

 

 24. See MICHAEL S. BARR, HOWELL E. JACKSON & MARGARET E. TAHYAR, FINANCIAL 

REGULATION: LAW & POLICY 35–37 (2016) (detailing earlier, short-lived attempts to create a 
national banking system, followed by an era of decentralized “free banking”). 
 25. See An Act to Provide a National Currency, Secured by a Pledge of United States Stocks, 
and to Provide for the Circulation and Redemption Thereof, ch. 58, 12 Stat. 665 (1863), repealed 
and reenacted with amendments by An Act to Provide a National Currency, Secured by a Pledge 
of United States Bonds, and to Provide for the Circulation and Redemption Thereof, ch. 106, 13 
Stat. 99 (1864). See generally S. Res. 298, 66th Cong. (1920) (compiling the statutes which 
constitute “The National Bank Act and Acts Amendatory Thereof and Supplementary 
Thereto”). 
 26. BARR ET AL., supra note 24, at 38–39. 
 27. Id. 
 28. See, e.g., Marquette Nat’l Bank of Minneapolis v. First of Omaha Serv. Corp., 439 U.S. 
299, 314–15 (1978) (“Close examination of the National Bank Act of 1864, its legislative history, 
and its historical context makes clear that . . . Congress intended to facilitate . . . a ‘national 
banking system.’”); Easton v. Iowa, 188 U.S. 220, 229 (1903) (explaining that by enacting the 
NBA, Congress sought to create a banking “system extending throughout the country, and 
independent, so far as powers conferred are concerned, of state legislation which, if permitted to 
be applicable, might impose limitations and restrictions as various and as numerous as the 
States”).  
 29. See, e.g., Farmers’ & Mechs.’ Nat’l Bank v. Dearing, 91 U.S. 29, 34 (1875) (finding that a 
state remedy for usury against national banks was preempted by the NBA, and explaining that 
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Missouri,30 the Court was confronted with a Missouri statute that was 
intended to make banking unprofitable in the state by restricting the 
interest rates banks could charge while permitting all other lenders to 
collect interest at a higher rate.31 The Court identified congressional 
intent in the NBA to conclude that “National banks have been 
National favorites” in the eyes of the federal government,32 and as such 
should be permitted to charge the highest rate of interest enjoyed by 
any lender under state law.33 Tiffany would serve as the foundation for 
a hundred years of Supreme Court jurisprudence, known as the “[m]ost 
[f]avored [l]ender [d]octrine,” in which the Court sought to implement 
the NBA’s aim of a strong national banking system by overriding state 
laws that impeded this goal.34 

In a continuation of this trend, the Supreme Court in Marquette 
National Bank of Minneapolis v. First of Omaha35 held that the NBA 
provision codified at 12 U.S.C. § 85, which permits national banks to 
charge “interest at the rate allowed by the laws of the State . . . where 

 
“the States can exercise no control over [national banks], nor in any wise affect their operation, 
except in so far as Congress may see proper to permit”). 
 30. Tiffany v. Nat’l Bank of Mo., 85 U.S. (18 Wall.) 409 (1873). 
 31. Id. 
 32. Id. at 413. 
 33. Id. at 412–13. The Court has regularly noted that the establishment of a national banking 
system is premised on the perceived utility of such a system to the federal government. See Easton, 
188 U.S. at 230 (tracing the origins of this relationship by pointing out that “[t]he whole opinion 
of the court, in McCulloch v. Maryland, is founded on, and sustained by, the idea that the bank is 
an instrument which is ‘necessary and proper for carrying into effect the powers vested in the 
government of the United States.’”); Davis v. Elmira Sav. Bank, 161 U.S. 275, 283 (1896) 
(“National banks are instrumentalities of the Federal government . . . .”); Farmers’ & Mechs.’ 
Nat’l Bank, 91 U.S. at 33 (“The national banks organized under the act are instruments designed 
to be used to aid the government in the administration of an important branch of the public 
service.”). Historically, as exemplified by the temporal relationship between the Civil War and 
the NBA, the importance of banks to the federal government related to the use of banks to raise 
funds for war. See BARR ET AL., supra note 24, at 32, 34, 37 (noting that each major foray into the 
creation of a national banking system was related to the necessity of funding wars). In modernity, 
in addition to raising funds for the federal government, banks assist in the implementation of 
federal monetary policy. See Monetary Policy Basics, FED. RES. EDUC., 
https://www.federalreserveeducation.org/about-the-fed/structure-and-functions/monetary-policy 
[https://perma.cc/GJ4D-YGSL] (“The term ‘monetary policy’ refers to what the Federal Reserve, 
the nation’s central bank, does to influence the amount of money and credit in the U.S. economy. 
What happens to money and credit affects interest rates . . . and the performance of the U.S. 
economy.”). 
 34. See Schiltz, supra note 4, at 545 (“[Section] 85 consistently has been interpreted to permit 
national banks to make loans at the highest rates permitted any type of lender under the laws of 
the state in which the bank is located.”). 
 35. Marquette Nat’l Bank of Minneapolis v. First of Omaha Serv. Corp., 439 U.S. 299 (1978). 
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the bank is located,”36 allowed national banks to charge the interest 
rates permissible in the state in which they are located37 to customers 
in any other state in the country.38 The Court examined the legislative 
history of the NBA and the Court’s own interpretations to conclude 
that the purpose of § 85 was to facilitate a national banking system,39 
and thus, any concerns about competitive equality between state and 
national banks40 or about the ability of states to enact usury laws were 
immaterial.41 With the Marquette decision, the Court created a 
regime—one that would come to be known as the exportation 
doctrine—in which a bank could be formally “located” in one 
jurisdiction solely for purposes of interest-rate exportation.42 

B. Extension to State-Chartered Banks and the Enlarged Meaning of 
“Interest” 

In the wake of Marquette, several states commenced a race to the 
bottom, either reducing or removing altogether interest-rate ceilings 
on consumer loans in an attempt to lure national banks.43 Faced with 
what turned out to be an incredible competitive disadvantage, state 
banks lobbied Congress to level the playing field.44 Congress 
responded with the Depository Institutions Deregulation and 
Monetary Control Act (DIDMCA),45 which borrowed statutory 
language from § 85 to extend the privilege of interest-rate exportation 

 

 36. 12 U.S.C. § 85 (2018). 
 37. At the time of Marquette, interstate branching was prohibited, so banks were “located” 
in only one jurisdiction. See Marquette Nat’l Bank of Minneapolis, 439 U.S. at 309. Accordingly, 
the determination of the location of a bank for purposes of interest-rate exportation was simple. 
The national bank in Marquette was lending via mail across state lines. Id. at 310. 
 38. Id. at 313. 
 39. Id. at 314–15. 
 40. Id. at 314 (“Whatever policy of ‘competitive equality’ has been discerned in other 
sections of the National Bank Act, . . . [§ 85 and its predecessors] have been interpreted for over 
a century to give ‘advantages to National banks over their State competitors.’” (quoting Tiffany 
v. Nat’l Bank of Mo., 85 U.S. (18 Wall.) 409, 413 (1873))). 
 41. Id. at 318 (rejecting the importance of the argument “that the ‘exportation’ of interest 
rates . . . will significantly impair the ability of States to enact effective usury laws” because such 
a limitation “has always been implicit in the structure of the National Bank Act”). 
 42. See Schiltz, supra note 4, at 543 (“Under the Exportation Doctrine . . . depository 
institutions are given the power to select one particular state’s consumer credit regulation and 
give it preemptive effect over all other state consumer credit laws.”). 
 43. BARR ET AL., supra note 24, at 126–27. 
 44. Id. at 127. 
 45. Depository Institutions Deregulation and Monetary Control Act of 1980, Pub. L. No. 
96–221, 94 Stat. 132 (codified as amended at 12 U.S.C.). 
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to state banks.46 In Greenwood Trust Co. v. Massachusetts,47 the First 
Circuit confirmed that this state-chartered bank analogue of the NBA 
permits state banks to export interest rates in the same manner as 
national banks post-Marquette.48 The DIDMCA and the cases 
interpreting it represent the first of several transgressions of the 
ideological underpinnings of the exportation doctrine. That is, 
extending the ability to export interest rates to state-chartered banks is 
difficult to square with the NBA’s original goal of preventing bias 
against nationally chartered banks in order to facilitate a vibrant 
national banking system.49  

Over the next fifteen years, the OCC effected another 
enlargement of the exportation doctrine by expanding the meaning of 
“interest” as used in § 85. Courts largely accepted the OCC’s expansive 
interpretations of “interest” to encompass late fees50 and credit card 
overlimit fees.51 And in 1997, the OCC issued an interpretive letter 
setting forth a liberal test for determining what constitutes interest for 
purposes of the exportation doctrine,52 as well as providing an 
illustrative list.53 

Finally, in the most severe violation of the underpinnings of the 
exportation doctrine, an array of nonbank lenders have acquired the 
ability to preempt state consumer-protection laws by entering into 

 

 46. See 12 U.S.C. § 1831d(a) (2018) (permitting interest to be charged by “[s]tate-chartered 
insured depository institutions . . . at the rate allowed by the laws of the State . . . where the bank 
is located”). 
 47. Greenwood Tr. Co. v. Massachusetts, 971 F.2d 818 (1st Cir. 1992).  
 48. See id. at 827 (“[W]e believe that several principles inherent in section 85 were transfused 
into section 521, the critical item for present purposes [being] the principle of exportation.”). 
 49. See Schiltz, supra note 4, at 545 (explaining how § 85, “a statutory provision aimed at 
preventing states from destroying the national banking system in its infancy, came to justify a 
legal doctrine preempting virtually all significant state consumer credit laws”). 
 50. Smiley v. Citibank (S.D.), N.A., 517 U.S. 735, 740 (1996); Greenwood Tr. Co., 971 F.2d 
at 819. 
 51. Watson v. First Union Nat’l Bank of S.C., 837 F. Supp. 146, 150 (D.S.C. 1993); Tikkanen 
v. Citibank (S.D.), N.A., 801 F. Supp. 270, 278 (D. Minn. 1992). 
 52. See OCC, Interpretive Letter No. 803, at 2 (Oct. 7, 1997) (“The term ‘interest’ as used 
in 12 U.S.C. § 85 includes any payment compensating a creditor or prospective creditor for an 
extension of, credit, making available of a line of credit, or any default or breach by a borrower 
of a condition upon which credit was extended . . . .” (emphasis added) (quoting 12 C.F.R. 
§ 74001(a) (1997))).  
 53. See id. (“[Interest] includes, among other things, the following fees connected with credit 
extension or availability: numerical periodic rates, late fees, not sufficient funds (NSF) fees, 
overlimit fees, annual fees, cash advance fees, and membership fees.”). 
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rent-a-charter arrangements with state and national banks,54 in which 
a bank formally originates loans in accordance with a nonbank lender’s 
credit decisions and then immediately sells the loans to the nonbank 
lender.55 While the previous enlargements of the exportation doctrine 
constituted expansions of what chartered banks could themselves do, 
the exploitation of the doctrine by rent-a-charter arrangements permits 
wholly undeserving entities to evade state usury limits without 
incurring any commensurate obligations and without serving any of the 
beneficial functions of traditional banks.56 

C. Expansive Preemption Determinations by the OCC and Reviewing 
Courts 

As illustrated by its liberal interpretations of the definition of 
“interest” for purposes of the exportation doctrine, the OCC has often 
enunciated expansive and favorable statutory interpretations for 
national banks.57 Moreover, when prompted to make determinations 
regarding the preemption of state banking and consumer-protection 
regulation, the OCC has invariably found that the state laws were 
preempted. For example, in 2004 the OCC promulgated regulations 
that declared that “state laws that obstruct, impair, or condition a 
national bank’s ability to fully exercise its Federally authorized real 
estate lending powers” were preempted.58 This expansive blanket 
preemption provided that “a national bank may make real estate loans 
. . . without regard to state law limitations concerning” mortgage 
disclosures, interest rates, origination and servicing, and loan terms.59 
And when OCC action was challenged in court, judicial deference to 

 

 54. The OCC maintains that, after several enforcement actions and associated guidance in 
the early 2000s, it has completely eliminated rent-a-charter arrangements between payday lenders 
and national banks. See Payday Lending, OCC, https://www.occ.treas.gov/topics/consumer-
protection/payday-lending/index-payday-lending.html [https://perma.cc/4T7F-527K] (listing the 
enforcement actions “that eliminated these relationships from the national banking system”).  
 55. See, e.g., BARR ET AL., supra note 24, at 622 (summarizing the proliferation of payday 
lenders entering into rent-a-charter arrangements). 
 56. See Schiltz, supra note 4, at 540–41 (explaining that privileges accorded chartered banks 
are tied to the important role they play as financial intermediaries, and that these privileges 
additionally come at the cost of “extensive regulation of almost every facet of [banks’] day-to-day 
operations”).  
 57. See generally id. (detailing the various interpretations advanced by the OCC that 
expanded the range of state laws preempted by § 85). 
 58. Bank Activities and Operations; Real Estate Lending and Appraisals, 69 Fed. Reg. 1904, 
1911 (Jan. 13, 2004).  
 59. Id. at 1917. 
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the OCC’s interpretations under Chevron, U.S.A., Inc. v. Natural 
Resource Defense Council, Inc.60 was often dispositive.61 

D. Dodd-Frank’s Spirit of Stronger State Regulatory Mechanisms 

The authors of Dodd-Frank concluded that the OCC’s 
preemption determinations and the judicial affirmations thereof 
prevented the operation of strong state consumer-protection laws and 
enforcement in the years leading up the financial crisis.62 Dodd-Frank’s 
drafters further concluded that this phenomenon contributed 
significantly to the subprime mortgage crisis.63 In response, Dodd-
Frank seeks to return to the states the ability to effectively monitor and 
regulate financial institutions.64  

In furtherance of this goal, Dodd-Frank prescribes the preemption 
standard that the OCC must use in deciding which state consumer-
financial laws are preempted.65 Whereas the OCC had previously 
found state laws preempted if applying the laws would merely 
“obstruct, impair, or condition” the operation of a national bank, 
Dodd-Frank requires a higher preemption standard. Dodd-Frank 
incorporates the preemption standards of a Supreme Court case, 
Barnett Bank of Marion County, N.A. v. Nelson,66 which preempts state 
laws that “prevent[] or significantly interfere[] with the exercise by the 
national bank of its powers.”67 Dodd-Frank also requires the OCC to 

 

 60. Chevron, U.S.A., Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 837 (1984). 
 61. See, e.g., Smiley v. Citibank (S.D.), N.A., 517 U.S. 735, 739 (1996) (applying Chevron 
deference to the OCC’s interpretation of “interest” as encompassing late fees); Wachovia Bank, 
N.A. v. Watters, 431 F.3d 556, 560 (6th Cir. 2005) (affirming the district court’s Chevron analysis 
that concluded that the OCC’s finding of preemption of a state registration and consumer-
protection-investigation law was reasonable), aff’d, 550 U.S. 1 (2007); see also Schiltz, supra note 
4, at 620 (“A close analysis of expansion of the substantive scope of the Exportation Doctrine 
illustrates the vigor of judicial deference to federal agency interpretations in the area of consumer 
credit regulation.”). 
 62. See S. REP. No. 111-176, at 17 (2010) (concluding that the OCC’s preemption decisions 
had “actively created an environment where abusive mortgage lending could flourish without 
State controls”). 
 63. Id.  
 64. See, e.g., 12 U.S.C. § 25b (2018) (imposing a host of requirements on the analysis of 
preemption of state consumer-financial laws). See generally Arthur E. Wilmarth, Jr., The Dodd-
Frank Act’s Expansion of State Authority To Protect Consumers of Financial Services, 36 J. CORP. 
L. 893 (2011) (examining provisions in Dodd-Frank that empower states to enact and enforce 
consumer-financial-protection laws). 
 65. See Wilmarth, supra note 64, at 927–30. 
 66. Barnett Bank of Marion Cty., N.A. v. Nelson, 517 U.S. 25, 33 (1996). 
 67. 12 U.S.C. § 25b(b)(1)(B) (emphasis added). 
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make such preemption determinations on a case-by-case basis,68 a clear 
rejection of the OCC’s blanket preemption of state mortgage-lending 
regulation in 2004.69 Additionally, in an apparent assignment of blame 
to the OCC for its expansive interpretations about which state 
consumer-financial laws were preempted for national banks before the 
financial crisis, Dodd-Frank expressly prescribes a more searching 
standard of review for courts reviewing such OCC determinations.70 

Post–financial crisis, the Supreme Court has also enunciated a 
more restrictive view of financial regulation preemption. The 
paradigmatic example is the Court’s rejection of preemption of state 
regulation in Cuomo v. Clearing House Association,71 in which the 
Court’s review of an OCC regulation concerning preemption seemed 
rather different than its approach to a similar regulation two years prior 
in Watters v. Wachovia Bank, N.A.72 In Watters—decided in 2007, 
before the financial crisis—the Court upheld an OCC regulation that 
permitted a mortgage-lending subsidiary of a national bank to enjoy 
the same preemption of state consumer-financial-protection laws as its 

 

 68. Id. The provision additionally requires that, in making preemption determinations on a 
case-by-case basis, the OCC “shall first consult with the Bureau of Consumer Financial Protection 
and shall take the views of the Bureau into account when making the determination.” Id. 
§ 25b(b)(3)(B). 
 69. See Bank Activities and Operations; Real Estate Lending and Appraisals, 69 Fed. Reg. 
1904 (Jan. 13, 2004) (promulgating rule preempting all state mortgage laws “that obstruct, impair, 
or condition a national bank’s ability to fully exercise its Federally authorized real estate lending 
powers”). In 2011, as required by § 25b, the OCC implemented a final rule removing the 
“obstruct, impair, or condition” language from the regulation, and inserting the above-mentioned 
statutorily prescribed changes into its regulations. Office of Thrift Supervision Integration; Dodd-
Frank Act Implementation, 76 Fed. Reg. 43549, 43551–52, 43556 (July 21, 2011) (current version  
codified at 12 C.F.R. § 34.4 (2018)). 
 70. Congress expressly revoked from the OCC the very deferential standard of review for 
courts reviewing agency determinations announced in Chevron, U.S.A., Inc. v. Natural Resources 
Defense Council, Inc., 467 U.S. 837, 843–44 (1984). See 12 U.S.C. § 25b(b)(5)(A) (directing courts 
reviewing the OCC’s preemption determinations for state consumer-financial laws to apply a 
more stringent standard of review, involving an assessment of “the validity of such 
determinations, depending upon the thoroughness evident in the consideration of the agency, the 
validity of the reasoning of the agency, the consistency with other valid determinations made by 
the agency, and other factors which the court finds persuasive and relevant”). 
 71. Cuomo v. Clearing House Assoc., 557 U.S. 519, 536 (2009). 
 72. Watters v. Wachovia Bank, N.A., 550 U.S. 1, 20–22 (2007); see Arthur E. Wilmarth, Jr., 
Cuomo v. Clearing House: The Supreme Court Responds to the Subprime Financial Crisis and 
Delivers a Major Victory for the Dual Banking System and Consumer Protection 14 (GWU Legal 
Studies Research Paper No. 479, 2010), https://papers.ssrn.com/sol3/papers.cfm?abstract_id
=1499216 [https://perma.cc/3JG9-V33G] (noting the opposite rulings on highly similar facts, and 
reviewing the Cuomo decision to illustrate the difference between the Court’s pre–financial crisis 
decisions affirming OCC preemption determinations and its post–financial crisis decisions 
restricting the OCC’s preemption determinations).  
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parent bank.73 But in Cuomo—decided in 2009, as the damage caused 
by the subprime mortgage crisis was on full display—the Court rejected 
an OCC regulation which forbid state attorneys general from bringing 
actions to enforce state law against national banks.74 Although the four 
dissenting justices in Cuomo maintained that the Court’s opinion in 
Watters should lead the Court to sustain the regulation on the same 
grounds,75 the majority opinion attempted to narrow the precedential 
scope of Watters.76 

II.  THE MADDEN DECISION, ITS RAMIFICATIONS, AND THE 
MOTIVES OF THE SECOND CIRCUIT 

The Second Circuit’s opinion in Madden, which held that a 
nonbank third-party debt collector was not entitled to receive the 
protection of the exportation doctrine,77 has caused uncertainty in a 
variety of financial-services contexts. In withholding the doctrine from 
the debt collector, the court—seemingly motivated by a number of 
sensible concerns—effectively limited the type of actors that are 
entitled to the doctrine’s privileges. The information costs generated 
by the decision, however, have proved too great to accept in exchange 
for any success in halting the trend of expansive financial regulation 
preemption. 

The plaintiff in Madden brought suit—as the representative of a 
putative class—against a debt collector, Midland Funding, LLC, who 
had purchased her charged-off credit card debt from Bank of 
America.78 Bank of America, who, as a nationally chartered bank, is 
uncontrovertibly entitled to the exportation doctrine, had originated 
and serviced the debt at issue until it became nonperforming, at which 
point the bank sold the debt to Midland Funding.79 The suit alleged, 

 

 73. Watters, 550 U.S. at 20–22; see Wilmarth, supra note 72, at 2 (“Watters took a broad view 
of the preemptive reach of the NBA . . . .”). 
 74. Cuomo, 550 U.S. at 529–33. 
 75. See id. at 552 (Thomas, J., dissenting) (“Finally, this Court’s decision in Watters . . . 
supports OCC’s construction of the statute.”). 
 76. See Wilmarth, supra note 72, at 12 (examining each opinion to conclude that “[t]he 
majority opinion in Cuomo sharply limited the scope and precedential effect of the Court’s 
previous opinion in Watters”). 
 77. Madden v. Midland Funding, LLC, 786 F.3d 246, 247 (2d Cir. 2015), cert. denied, 136 S. 
Ct. 2505 (2016) (mem.). 
 78. Id. at 247–48. Midland actually acquired the debt from Bank of America subsidiary bank 
FIA Card Services, N.A., which is also nationally chartered. Id. 
 79. Id. at 248.  
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inter alia, that Midland’s assessment of 27 percent interest on the debt 
was usurious under New York law.80 The district court entered 
judgment for Midland, finding that the debt collector was entitled to 
the same protection from state usury law claims as the originating 
bank.81 On appeal, the Second Circuit reversed after finding, in 
accordance with the preemption analysis announced by the Supreme 
Court in Barnett,82 that applying state usury laws against Midland (that 
is, declining to apply the exportation doctrine) would not “significantly 
interfere with [the national bank’s] ability to exercise its powers under 
the [NBA].”83 The court conceded that the ruling might depress the 
price at which a national bank could sell its nonperforming debt to 
third parties, but indicated that such an effect did not rise to the level 
of “significant interference.”84 

What the Second Circuit either failed to consider or believed 
unlikely to materialize was the impact of its analysis beyond the context 
of third-party debt collectors. Specifically, the court may not have 
anticipated the extension of its ruling to an enormous85 secondary loan 
market that benefits a variety of actors.86  

The Madden ruling injected an unprecedented element of 
uncertainty into a market that had long relied on the fixed quality of 
debt obligations underlying securities.87 Though ruling on the 

 

 80. Id.; see N.Y. PENAL LAW § 190.40 (McKinney 2010) (capping permissible interest rates 
at 25 percent).  
 81. Madden, 786 F.3d at 248. 
 82. Barnett Bank of Marion Cty., N.A. v. Nelson, 517 U.S. 25, 33 (1996).  For a discussion of 
Congress’s codification of the Barnett standard as part of a trend toward returning the ability to 
regulate financial institutions to the states, see supra Part I. 
 83. Madden, 786 F.3d at 251.  
 84. Id. The Second Circuit remanded the case for the district court to make a further 
determination on the effect of a choice-of-law provision in the loan agreements. Id. at 249. On 
remand, the district court found that to give effect to the choice-of-law provision and apply 
Delaware’s more permissive interest rate limitations would violate a fundamental public policy 
of New York state. See Madden v. Midland Funding, LLC, 237 F. Supp. 3d 130, 151 (S.D.N.Y. 
2017) (“I will thus apply New York law to Plaintiff’s claims.”). 
 85. See generally Brief of the Structured Fin. Indus. Grp., Inc., & the Sec. Indus. & Fin. Mkts. 
Ass’n as Amici Curiae in Support of Petitioners, supra note 16 (describing the size of the 
secondary market).  
 86. See BD. OF GOVERNORS OF THE FED. RESERVE SYS., REPORT TO THE CONGRESS ON 

RISK RETENTION 8–9 (2010), http://www.federalreserve.gov/boarddocs/rptcongress/
securitization/riskretention.pdf [https://perma.cc/GG2N-MNYK] (reviewing the economic 
benefits to market participants flowing from securitization and speculating that these benefits 
“may lower the cost of credit to households and businesses”). 
 87. See Bryan Chegwidden, Second Circuit Decision Could Disrupt Secondary Market for 
Bank-Originated Loans, HARV. L. SCH. F. ON CORP. GOVERNANCE & FIN. REG. (2015), 
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preemptive scope of national bank lending, commentators have noted 
that the same limitation might be applied by future courts to the 
identical provision for state-chartered banks, increasing the 
uncertainty faced by assignees of bank-originated loans.88 

Facially, in light of the sheer size of securitization in the American 
economy,89 a rule that ties the legality of a loan’s terms to the entity 
that holds it seems likely to seriously impede both the efficiency and 
the liquidity of the system, reducing or eliminating the benefits 
securitization confers.90 One of the principal benefits of securitization 

 
https://corpgov.law.harvard.edu/2015/07/08/second-circuit-decision-could-disrupt-secondary-
market-for-bank-originated-loans [https://perma.cc/CJP2-VKWX] (“Consequently, unless 
reversed, Madden could significantly disrupt the secondary market for bank loans originated by 
national banks, as well as affect the valuation of such loans already held by non-bank investors.”). 
Congress has recently introduced “Madden fix” bills in both chambers that would, in essence, 
codify the contractual principle of “valid-when-made.” E.g., Protecting Consumers’ Access to 
Credit Act of 2017, S. 1642, 115th Cong. (referred to the Committee on Banking, Housing, and 
Urban Affairs on July 27, 2017). For instance, the Protecting Consumers’ Access to Credit Card 
Act of 2017 would insert the following language into both § 85 of the NBA and its analogue at 
§ 1831d:  

A loan that is valid when made as to its maximum rate of interest in accordance with 
this subsection shall remain valid with respect to such rate regardless of whether the 
loan is subsequently sold, assigned, or otherwise transferred to a third party, and may 
be enforced by such third party notwithstanding any State law to the contrary.  

Id. Professor Adam Levitin has persuasively detailed his concerns that the bill might pave the way 
for increased predatory lending. Adam J. Levitin, ‘Madden Fix’ Bills are a Recipe for Predatory 
Lending, AM. BANKER (Aug. 28, 2017, 10:24 AM), https://www.americanbanker.com/opinion/
madden-fix-bills-are-a-recipe-for-predatory-lending [https://perma.cc/4H8R-YAHQ]. Levitin 
fears that the bills’ failure to distinguish between “relatively benign transactions, like credit card 
securitization or even facilitating a secondary market in defaulted loans” from “schemes that have 
no purpose other than the evasion of state usury laws and other consumer protections” will serve 
to congressionally authorize these latter transactions. Id. However, as explained infra at Part 
III.B, even if a Madden fix law is enacted, a robust application of the true lender doctrine should—
at least with respect to rent-a-charter lenders—operate to prevent this outcome, as the test does 
not ever arrive at a conclusion that a loan has become usurious upon sale or assignment, but rather 
that it was invalid even at the point of origination because it was not genuinely “made” by a lender 
entitled to charge such interest rates. Stated another way, the true lender doctrine seeks to 
identify whether loans truly were valid-when-made, and only an affirmative answer will even 
trigger application of the Madden fix law. 
 88. See Marc P. Franson, Michael S. Himmel, Peter C. Manbeck & Kenneth P. Marin, 
Federal Court Decision Creates Uncertainty for Non-Bank Loan Assignees Regarding the Scope 
of Federal Preemption of State Usury Laws, 132 BANKING L.J. 413, 415–16 (2015) (explaining that 
the decision’s impact may ultimately be applied to state-chartered banks). 
 89. See Brief of the Structured Fin. Indus. Grp., Inc. & the Sec. Indus. & Fin. Mkts. Ass’n as 
Amici Curiae in Support of Petitioners, supra note 16, at 10 (finding nine trillion dollars in loans 
securitized in 2014).  
 90. See BARR ET AL., supra note 24, at 1140–42 (reviewing the benefits and logic of 
securitization).  
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is the increased lending it facilitates.91 Indeed, the ability of banks to 
offer a variety of lending options to consumers and businesses is 
inextricably tied to a well-functioning secondary market.92 A skittish 
secondary market invariably dampens banks’ willingness to extend 
credit. Unsure whether there will be a market for pools of loans that 
will otherwise remain on their balance sheets, banks lend more 
sparingly. 

Empirically, the Madden ruling has reduced the value in the 
secondary market of potentially usurious loans.93 Moreover, even if the 
loans and parties in a transaction on the secondary loan market are 
unaffected by Madden—by virtue of having no nexus with Second 
Circuit states—the decision has nevertheless imposed on them 
additional information costs by forcing them to ascertain whether the 
loans they are buying are subject to the Second Circuit’s new rule.94 

Several facets of the Madden opinion suggest that the court was 
motivated, at least in part, by a desire to withhold the benefits of the 
exportation doctrine from nonbank entities. While the effect of the 
ruling has emanated—perhaps unintentionally—beyond the market 
segments represented by the parties to the case, the court’s analysis was 
far from unsophisticated. Indeed, the opinion evidences an awareness 
of the troublingly expansive scope of the exportation doctrine, as well 
as an understanding of several broad trends in financial regulation that 
are designed to remedy some of the problems thought to have led to 
the financial crisis.  

For example, the court indicated its discomfort with the breadth 
of the exportation doctrine, expressing its unease about “an overly 
broad application” of the doctrine.95 It further characterized the effect 

 

 91. See generally Lowell L. Bryan, Structured Securitized Credit: A Superior Technology for 
Lending, 1 J. APPLIED CORP. FIN. 6 (1988) (delineating the benefits of securitizations to banks, 
investors, and borrowers via increased availability of credit). 
 92. See Brief of the Structured Fin. Indus. Grp., Inc. & the Sec. Indus. & Fin. Mkts. Ass’n as 
Amici Curiae in Support of Petitioners, supra note 16, at 6 (“The ability to securitize bank loans 
is fundamentally important to banks, borrowers, and the economy.”). 
 93. Colleen Honigsberg, Robert J. Jackson, Jr. & Richard Squire, How Does Legal 
Enforceability Affect Consumer Lending? Evidence from a Natural Experiment, J.L. & ECONS. 
(forthcoming 2018) (manuscript at 4), https://papers.ssrn.com/sol3/papers.cfm?abstract_id=
2780215&download=yes [https://perma.cc/5LRQ-F5X2].  
 94. See Marvin, supra note 12, at 1837 & n.185 (collecting sources that illustrate the costs 
imposed on the secondary market by the imposition of new requirements of due diligence post-
Madden). 
 95. Madden v. Midland Funding, LLC, 786 F.3d 246, 251 (2d Cir. 2015), cert. denied, 136 S. 
Ct. 2505 (2016). 
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of preempting state usury laws for debt collectors as tantamount to 
creating “an end-run around usury laws for non-national bank entities 
that are not acting on behalf of a national bank.”96  

Additionally, the Second Circuit’s principal reliance on Barnett’s 
“prevents or significantly interferes” standard of preemption is a good-
faith application of Dodd-Frank’s more stringent standard for finding 
preemption of state consumer-protection laws. As discussed in Part I, 
Congress codified the more restrictive standard from Barnett in Dodd-
Frank with a clear intent to repudiate both the OCC’s expansive 
preemption interpretations and similarly permissive judicial decisions 
leading up to the financial crisis.97 The Barnett standard thus 
intentionally imposed a variety of restraints on the OCC and reviewing 
courts in making preemption determinations moving forward.98  

Madden’s analysis of relevant case law similarly evidences a 
circumscribed view of the exportation doctrine, one that is consistent 
with an increased regulatory focus on risk retention by originating 
entities.99 The court’s discussion of on-point cases reveals a conception 
of the exportation doctrine in which the doctrine is only properly 
extended when the loan remains relatively close to the originating 
bank. Specifically, presented with sister circuit precedent that 
appeared to weigh in favor of the opposite ruling, the court 
distinguished each case by reference to the role the banks continued to 
play in those cases, whether they retained some portion of ownership 
of the debt or continued to collect its interest.100 The court concluded 
that because Midland and the originating banks were entirely separate 
entities and because the originating bank had no ongoing interest in 
the loan, Midland was not entitled to the exportation doctrine.101 

Moreover, the Second Circuit in Madden focused on the proper 
limits of preemption of state usury law claims to the exclusion of the 
contract principle known as “valid-when-made,” which dictates that a 

 

 96. Id. at 251–52. 
 97. Madden, 786 F.3d at 251–52. 
 98. Id. 
 99. For a discussion of risk retention as a regulatory approach to realign incentives in the 
origination and securitization processes, see infra Part III.C. 
 100. See Madden, 786 F.3d at 252 (distinguishing Krispin v. May Dept. Stores Co., 218 F.3d 
919 (8th Cir. 2000), on grounds that in that case “the national bank retained ownership of the 
accounts”); id. at 253 (distinguishing Phipps v. FDIC, 417 F.3d 1006 (8th Cir. 2005), on grounds 
that in that case “the national bank was the entity that charged the interest to which the plaintiffs 
objected”). 
 101. Id. at 252–53. 
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loan that is not usurious when it is made cannot become usurious upon 
assignment.102 The Restatement of Contracts, the Uniform 
Commercial Code, and centuries of case law support the principle of 
valid-when-made, reinforcing the intuitive notion that loan obligations 
are, in essence, currency whose validity cannot be disrupted by the 
mere substitution of obligees.103 The court’s seemingly deliberate 
decision to focus on preemption to the exclusion of the contract 
analysis further strengthens the inference that its principal motivation 
was the imposition of a constraint on the exportation doctrine.  

Finally, the Madden court’s adoption of key arguments from the 
plaintiff-appellant’s brief hints at the court’s motivation to shrink the 
exportation doctrine.104 That brief advocated for a limited conception 
of federal preemption on several grounds, citing the various 
requirements that Dodd-Frank placed on preempting state consumer-
protection laws and pointing to administrative trends toward 
narrowing the scope of preemption.105 In addition to setting forth the 
roadmap that the court would eventually use to distinguish precedent 
from other circuits,106 the plaintiff-appellant’s brief explicated how the 
Second Circuit should—and in fact, exactly how it did—apply the 
current, more stringent standard from Dodd-Frank to find that the 
state usury laws were not preempted.107 That the court’s opinion closely 
tracked a brief dedicated primarily to contracting the scope of state 
consumer-protection-law preemption seems to suggest that the 
decision was motivated by a similar purpose. 

 

 102. See Brief for the United States as Amicus Curiae, supra note 15, at 8 (“Under the long-
established ‘valid-when-made’ rule, if the interest-rate term in a bank’s original loan agreement 
was nonusurious, the loan does not become usurious upon assignment, and so the assignee may 
lawfully charge interest at the original rate.”). 
 103. See Nichols v. Fearson, 32 U.S. (7 Pet.) 103, 109 (1833) (delineating the “cardinal rule[] 
in the doctrine of usury” that “a contract, which, in its inception, is unaffected by usury, can never 
be invalidated by any subsequent usurious transaction”); RESTATEMENT (SECOND) OF 

CONTRACTS § 336(2) (AM. LAW INST. 1981) (“The right of an assignee is subject to any defense 
or claim of the obligor which accrues before the obligor receives notification of the assignment, 
but not to defenses or claims which accrue thereafter . . . .”); U.C.C. § 2-210(2) (AM. LAW INST. 
& UNIF. LAW COMM’N 1977) (“Unless otherwise agreed all rights of either seller or buyer can be 
assigned . . . .”). 
 104. See Brief for Plaintiff-Appellant at 12, 14–15, 21–25, 33, 39, Madden, 786 F.3d 246 (No. 
14–2131–cv) (setting forth each of the arguments the Second Circuit would ultimately adopt in its 
opinion). 
 105. Id. at 39–42. 
 106. Id. at 25. For a discussion of the court’s distinguishing precedent, see supra note 100 and 
accompanying text. 
 107. Brief for Plaintiff-Appellant, supra note 104, at 39. 
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III.  THE “TRUE LENDER” DOCTRINE 

A recent string of cases, seemingly motivated in part by the same 
concerns as the Madden court—nondeserving institutions exploiting 
the exportation doctrine—have developed and implemented a regime 
that effectively excises those nondeserving lenders from the scope of 
the exportation doctrine while avoiding the overly broad effects of 
Madden. Instead of the imposition of a bright-line rule like that in 
Madden, where the loan holder’s status as a nonbank at the time of 
adjudication was dispositive, the true lender doctrine eschews form in 
favor of substance, examining the economic realities of lending 
arrangements to determine whether the real originator of the loan is 
entitled to the broad protection of the exportation doctrine. 

A. History of the True Lender Doctrine 

The true lender doctrine traces its origins to an effort by Georgia’s 
legislature to eliminate in-state payday lenders that were 
circumventing the state’s usury laws by entering into rent-a-charter 
arrangements with out-of-state banks.108 The Georgia law codified a 
totality-of-the-circumstances test to determine when a “purported 
agent shall be considered a de facto lender” for purposes of applying 
state usury laws.109 The touchstone of the statute’s test is that an agent 
will be considered the de facto lender when “the entire circumstances 
of the transaction show that the purported agent holds, acquires, or 
maintains a predominant economic interest in the revenues generated 
by the loan.”110 

Seemingly influenced, at least in part, by the Georgia statute, the 
first judicial deployment of the test to reach resolution on the merits111 

 

 108. GA. CODE ANN. § 16-17-2(b)(4) (2011). See generally John D. Skees, Note, The 
Resurrection of Historic Usury Principles for Consumption Loans in a Federal Banking System, 
55 CATH. U. L. REV. 1131 (2006) (discussing the Georgia statute and its subsequent legal 
challenges, and advocating for the enactment of similar laws in other states). 
 109. GA. CODE ANN. § 16-17-2(b)(4).  
 110. Id. 
 111. An incipient version of the doctrine was applied in a series of payday-lending cases in 
the early 2000s. While these cases appear to have partially inspired the recent true lender cases, 
the discussions in these early cases are confined to the propriety of removal to federal court of 
state actions after preemption is asserted as a basis for subject matter jurisdiction. See, e.g., 
Colorado ex rel. Salazar v. Ace Cash Express Inc., 188 F. Supp. 2d 1282, 1285 (D. Colo. 2002) 
(remanding to state court because the NBA cannot form the basis of “federal question removal 
jurisdiction in actions against entities which are not banks”). Accordingly, these courts never 
ruled on whether state usury claims are preempted in the face of a true lender theory. See 
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appears to have been in People ex rel. Spitzer v. County Bank of 
Rehoboth Beach.112 In Rehoboth Beach, New York’s attorney general 
brought an action against two nonbank payday lenders and their 
Delaware-chartered bank partner, alleging that all three were part of 
“a scheme to permit [the payday lenders] to circumvent New York’s 
usury laws.”113 The defendants urged the New York appeals court to 
adopt a test to find that the chartered bank, not the nonbank entities, 
was the lender for purposes of determining choice of usury law.114 This 
test was developed by the OCC to help national banks determine where 
a loan is made for purposes of deciding which state’s interest rate limits 
are to be exported.115 The exceedingly formalistic test provides that a 
loan is made where each of three primary lending functions occur—
“the decision to extend credit, the extension of credit itself, and the 
disbursal of the proceeds of a loan.”116 The adoption of this test would 
have conclusively identified the chartered bank as the lender. The 
court, however, rejected this test, explaining: 

It strikes us that we must look to the reality of the arrangement and 
not the written characterization that the parties seek to give it, much 
like Frank Lloyd Wright’s aphorism that “form follows function.” 
Thus, an examination of the totality of the circumstances surrounding 
this type of business association must be used to determine who is the 
“true lender,” with the key factor being “who had the predominant 
economic interest” in the transactions.117 

Several years later, the West Virginia Supreme Court, citing 
Rehoboth Beach, embraced the true lender test.118 The West Virginia 
 
CashCall, Inc. v. Morrisey, No. 12-1274, 2014 WL 2404300, at *14 (W. Va. May 30, 2014) 
(explaining that the removal cases “were not adjudicated on the merits”). 
 112. People ex rel. Spitzer v. Cty. Bank of Rehoboth Beach, 846 N.Y.S.2d 436 (App. Div. 
2007).  
 113. Id. at 438.  
 114. Id. 
 115. See OCC, Interpretive Letter No. 822, at 2–3 (Feb. 17, 1998) (elucidating the test for 
where a bank is “located” for purposes of the exportation doctrine). 
 116. Id. at 8 (emphasis removed) (quoting 140 CONG. REC. S12,789 (daily ed. Sept. 13, 1994) 
(statement of Sen. Roth)). 
 117. Bank of Rehoboth Beach, 846 N.Y.S.2d at 438–39. The court remanded the case to the 
district court, id. at 439, after which the parties settled for $5.2 million. Press Release, N.Y. State 
Office of the Att’y Gen., Attorney General Cuomo Announces Distribution of $5.2 Million 
Settlement in “Rent-a-Bank” Payday Lending Scheme (Nov. 17, 2009), 
http://www.ag.ny.gov/press-release/attorney-general-cuomo-announces-distribution-52-million-
settlement-rent-bank-payday [https://perma.cc/6AZE-E2XG]. 
 118. See CashCall, Inc. v. Morrisey, No. 12-1274, 2014 WL 2404300, at *15 (W. Va. May 30, 
2014).  

Case 1:19-cv-09221-JMF   Document 1-3   Filed 10/04/19   Page 22 of 36



HANNON IN PRINTER FINAL (DO NOT DELETE) 3/1/2018  12:16 AM 

1282  DUKE LAW JOURNAL [Vol. 67:1261 

Supreme Court affirmed the trial court’s application of the test to 
conclude that the nonbank payday lender CashCall, not its state-
chartered bank partner that formally originated its loans, was the true 
or de facto lender of the loans at issue.119 The nonbank defendants, like 
the nonbanks in Rehoboth Beach, had urged the court to conclude that 
the real lender should be determined by simple reference to which 
entity both set the terms and conditions of the loan and extended the 
credit.120 The court characterized this test as an examination of “only 
the superficial appearance of CashCall’s business model.”121 
Accordingly, the court affirmed the trial court’s conclusion, sufficiently 
supported by its “extraordinarily thorough” opinion,122 that the 
arrangement between CashCall and its bank partner “placed the entire 
monetary burden and risk of the loan program on CashCall, and not 
on [the bank].”123 

Because CashCall was not entitled to federal preemption of state 
usury law claims, the West Virginia Supreme Court affirmed the trial 
court’s determination that the loans were usurious.124 The court further 
affirmed a $10 million judgment—a figure arrived at by quadrupling 
the amount of interest charged to CashCall’s 292 debtors in West 
Virginia—as well as the trial court’s determination that all of 
CashCall’s loans to West Virginians were void and “any debts still 
owing . . . cancelled.”125 

 

 119. Id. at *14–15. 
 120. Id. at *14. 
 121. Id. at *15. 
 122. Id. at *24. The trial court found that: 

CashCall had to procure the personal guarantee of its sole owner and stockholder . . . 
to personally guarantee all of CashCall’s financial obligations to the [bank], including 
the amounts of the loans prior to “purchase” by CashCall. Also, CashCall had to 
indemnify [the bank] against all losses arising out of the Agreement, including claims 
asserted by borrowers. CashCall was under a contractual obligation to purchase the 
loans originated and funded by [the bank] only if CashCall’s underwriting guidelines 
were followed when approving the loan.  

Id. at *7. 
 123. Id. at *6. 
 124. Id. at *7. 
 125. Id. at *8. Jurisdictions are divided on whether a usurious loan should be judicially 
reformed, making only the impermissible interest uncollectable, or whether a finding of usury 
renders the entire loan void. Compare id., with McCormick v. Indep. Life & Annuity Co., 794 
F.3d 817, 818 (7th Cir. 2015) (“Cancellation of the principal balance as a remedy for excessive 
interest is legally impossible in Wisconsin . . . .”). 
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Apparently buoyed by the success against CashCall in West 
Virginia and another case in Maryland,126 the Consumer Financial 
Protection Bureau (CFPB) successfully persuaded a federal district 
court in California to apply the true lender test to CashCall’s 
partnership with a tribal financial institution on the Cheyenne 
reservation in CFPB v. CashCall, Inc.127 In this partnership, as 
described by the court: 

CashCall, and not [the originating bank], placed its money at risk. It 
is undisputed that CashCall deposited enough money into a reserve 
account to fund two days of loans . . . and that [the originating bank] 
used this money to fund consumer loans. It is also undisputed [that] 
CashCall purchased all of [the originating bank’s] loans, and in fact 
paid [the bank] more for each loan than the amount actually financed 
. . . . Although CashCall waited a minimum of three days after the 
funding of each loan before purchasing it, it is undisputed that 
CashCall purchased each and every loan before any payments on the 
loan had been made. CashCall assumed all economic risks and 
benefits of the loans immediately upon assignment. CashCall bore the 
risk of default as well as the regulatory risk. Indeed, CashCall agreed 
to “fully indemnify [originating bank] for all costs arising or resulting 
from any and all civil, criminal, or administrative claims or actions, 
including but not limited to fines, costs, assessments and/or penalties 
. . . [and] all reasonable attorneys fees and legal costs associated with 
a defense of such claim or action.”128 

The court marshalled each of the true lender authorities129 and 
cogently applied a synthesized rule to the above arrangement before 
concluding, “[b]ased on the totality of the circumstances,” that 
CashCall “had the predominant economic interest in the loans and was 
the ‘true lender’ and real party in interest.”130 

The defendants in CashCall moved for, and the trial court granted, 
an order certifying interlocutory appeal to the Ninth Circuit for that 

 

 126. See CashCall, Inc. v. Md. Comm’r of Fin. Regulation, 139 A.3d 990, 1005 (Md. 2016) 
(relying in part on determination that CashCall is the de facto lender in its lending arrangements 
with banks to conclude that CashCall is not exempt from state regulation of “credit services 
business[es]”).  
 127. CFPB v. CashCall, Inc., No. CV 15-7522-JFW (RAOx), 2016 WL 4820635, at *5–6 (C.D. 
Cal. Aug. 31, 2016), appeal denied, No. 17-80006 (9th Cir. Apr. 20, 2017). 
 128. Id. at *6 (final alteration in original). 
 129. See id. at *5–6 (citing the removal cases, the Georgia statute, Rehoboth Beach, and 
Morrisey to outline the contours of the true lender doctrine). 
 130. Id. at *6. 
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court to weigh in on the propriety of the true lender test.131 But the 
Ninth Circuit, without elaboration, denied the interlocutory appeal.132 
Accordingly, the true lender opinion stands, and the case has 
progressed to the damages phase.133 

B. Madden Under a True Lender Analysis 

Reliance on the true lender doctrine to determine whether a third 
party is entitled to preemption of state consumer-protection laws 
would effectively avoid any of the market turbulence sown by Madden. 
The true lender doctrine seeks, essentially, to expose sham transactions 
in which a nonbank entity temporarily occupies the form of a bank to 
evade state law. Any assignment of loans that does not give rise to 
suspicions that this arrangement is at play will not implicate the true 
lender doctrine at all. 

In Madden, Bank of America had originated the loans at issue—
credit cards—with an uncontroverted desire to play the role of lender 
in perpetuity and retain any and all risk relating to the loans, including 
default. There was no agreement or scheme between Bank of America 
and Midland Funding by which Bank of America would confer 
preemptive force on the loans and subsequently sell them to Midland. 
Bank of America, by any formulation of the true lender test, was 
unequivocally the real party in interest. That certain accounts 
defaulted, leading to a loss on Bank of America’s balance sheet and a 
sale of the loan obligations to a third-party collector, cannot change the 
fact that, at the point of origination, Bank of America was 
functionally—not just formally—the true lender. Indeed, in this 
context, the bank was forced to absorb the full impact of the economic 
risk it assumed after the borrowers at issue defaulted on their 
obligations.  

 

 131. Barbara S. Mishkin, Federal District Court Certifies Interlocutory Appeal in CFPB 
Lawsuit Against CashCall, BALLARD SPAHR LLP (Jan. 19, 2017), https://www.
consumerfinancemonitor.com/2017/01/19/federal-district-court-certifies-interlocutory-appeal-in-
cfpb-lawsuit-against-cashcall [https://perma.cc/DNF3-JWFE]. 
 132. See Order Denying Interlocutory Appeal, CFPB v. CashCall, Inc., No. 17-80006 (9th Cir. 
Apr. 20, 2017), https://www.consumerfinancemonitor.com/wp-content/uploads/sites/14/2017/04/
order.pdf [https://perma.cc/M7HQ-XC8L]. 
 133. See Order Denying Defendants’ Motion for a Stay of Proceedings at 2, CFPB v. 
CashCall, Inc., No. CV 15-7522-JFW (RAOx) (C.D. Cal. July 7, 2017), ECF No. 253 (directing 
the parties to file a joint report setting forth a trial schedule for the remaining issues in the case).  
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Moreover, the true lender test does not at all affect the bedrock 
contractual precept of valid-when-made.134 The cases identifying 
nonbanks as the true lender do not hold, as the Second Circuit did in 
Madden, that the loans at issue have become usurious upon assignment 
to a nonbank entity. Rather, those cases found that the loans at issue 
were not actually originated by the bank at all, and that the true 
originator was in reality the nonbank entity. Accordingly, under the 
true lender doctrine, the subsequent assignee of loans originated by a 
bona fide lender—that is, a lender that is not originating loans on 
behalf of a third party as part of a scheme to evade state consumer 
laws—is equally entitled to those privileges in effect at the time of 
origination. 

C. Benefits of the True Lender Doctrine 

As mentioned earlier, rent-a-charter participants are likely to 
seize on factors identified by courts applying the true lender doctrine 
and subsequently attempt to structure the form of their relationships 
so as to avoid the appearance of sham transactions. Indeed, Chapman 
& Cutler LLP generated client-facing content outlining the emergence 
of the true lender doctrine and suggesting that in light of the doctrine’s 
judicial success, rent-a-charter parties should consider implementing 
structures in which “the bank has substantive duties and/or an 
economic interest in the program or loans.”135 

This suggestion, while sparse on details, illustrates that efforts to 
structure lending partnerships to evade a finding that the nonbank 
entity is the true lender will necessarily require the chartered bank to 
play a greater role in the lending.136 More specifically, because courts 
applying the true lender tests will disregard the names parties give to 
their relationships and will instead seek to determine where the risks 
genuinely lie, any successful strategy to evade an adverse true lender 
finding must actually shift some of the lending risk and substantive 
duties of the lending process to the bank. Accordingly, the virtue of the 
true lender doctrine is that the more the parties try to avoid the 

 

 134. For the contracts law underpinnings of valid-when-made, see supra Part II. 
 135. Chapman Client Alert: New Federal Court Decision Applies the “True Lender” Doctrine 
to Internet-Based Payday Lender, CHAPMAN & CUTLER LLP 2 (Feb. 1, 2016), 
https://www.chapman.com/media/publication/601_Chapman_Federal_Court_Decision_Applies_
True_Lender_Doctrine_to_Internet-Based_Lenders_020116.pdf [https://perma.cc/4X5W-75ZX].  
 136. See id. (stating that the authors were “aware that some internet-based lending programs 
are considering structural changes” to shift more substantive duties and economic interest to the 
bank originator). 
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appearance of sham transactions, the less the parties actually engage in 
sham transactions. At some point on the continuum of possible 
allocations of risk, both credit and legal, between bank and nonbank 
entity, the bank that is entitled to the protection of the exportation 
doctrine becomes the lender that enjoys it—perhaps jointly with the 
nonbank entity.  

This development may have two salutary effects, elaborated 
below, on rent-a-charter activity. First, instead of serving as a mere 
conduit, the bank, because its balance sheet is now actually exposed to 
the nonbank’s credit decisions, must undertake affirmative efforts to 
monitor the quality of loans it originates. Second, the more these loans 
remain on the books of banks, the more they are subject to the bank’s 
regulators,137 if only by proxy, and the more likely they are to be in 
compliance with fundamental principles of bank risk management and 
consumer protection. 

1. Dodd-Frank’s Reliance on Risk Retention and How the True 
Lender Doctrine Encourages the Same Realignment of Incentives.  
Federal regulators, as mandated by Dodd-Frank,138 are increasingly 
employing the concept of risk retention as a regulatory tool to remedy 
misaligned incentives between originating entities and subsequent 
owners of debt.139 In response to the perception that the absence of 
credit risk exposure for originators140 caused pervasive deterioration of 

 

 137. Very generally, nationally-chartered banks have as their primary regulator the OCC, and 
state-chartered banks are monitored at the federal level by either the Federal Reserve or the 
FDIC (depending on whether the bank elects to join the Federal Reserve System), and are 
additionally under the supervisory jurisdiction of relevant state banking authorities. For a more 
complete description of which banks are monitored by which regulators, see MARK JICKLING & 

EDWARD V. MURPHY, CONG. RESEARCH SERV., WHO REGULATES WHOM? AN OVERVIEW OF 

U.S. FINANCIAL SUPERVISION (2010), https://fas.org/sgp/crs/misc/R40249.pdf [https://perma.cc/
K8XJ-UTGP]. 
 138. See 15 U.S.C. § 78o-11(b)(1)–(2) (2018) (directing relevant federal banking regulators to 
propose and promulgate rules that require bank sponsors of asset-backed securities to retain no 
less than 5 percent of the credit risk of nonexempt securities).  
 139. See BD. OF GOVERNORS OF THE FED. RESERVE SYS., supra note 86, at 14, 43 
(summarizing the incentive alignment problems in securitization processes, and explaining that 
retention of credit risk “gives securitizers or originators an explicit pecuniary stake in the 
performance of their assets”). 
 140. See id. at 43–44 (detailing the incentive alignment problems revealed during the financial 
crisis which were created, in part, because “[o]riginators typically did not retain any interest in 
individual mortgages sold for securitization”). 
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underwriting standards141 before the financial crisis, Congress sought 
to require lenders to retain sufficient risk to prevent the unsound 
extension of credit.142 The gist of these efforts is to incent banks to 
originate only those loans they would feel comfortable retaining on 
their balance sheet. 

Here, the true lender doctrine accomplishes this same goal, 
effectively transferring some proportion of risk to the originating bank 
that, in most cases, would previously have been exposed to zero risk by 
virtue of the terms of the rent-a-charter agreement.143 

2. Regulation by Proxy.  The Federal Deposit Insurance 
Corporation (FDIC) and the OCC are each tasked, inter alia, with 
ensuring the safety and soundness144 of the banks they supervise as well 
as promoting general tenets of fair dealing with customers.145 
Accordingly, any threat posed to a bank’s prudential outlook by virtue 
of the litigation, compliance, reputational, operational, and credit risks 
attendant to third-party lending arrangements is squarely within their 
supervisory purview. In this way, the ability of a bank’s primary 
regulator to ensure both prudential and consumer-protection 

 

 141. Underwriting in the lending context refers to the process that banks undertake to 
ascertain the relative risk of the extension of credit. Factors include individual creditworthiness, 
loan-to-value ratio, and other indicia of default risk. 
 142. See generally BD. OF GOVERNORS OF THE FED. RESERVE SYS., supra note 86 (outlining 
congressional intent in mandating the production of a risk retention study and subsequent 
rulemaking).  
 143. See, e.g., CashCall, Inc. v. Morrisey, No. 12-1274, 2014 WL 2404300, at *14 n.19 (W. Va. 
May 30, 2014) (detailing the agreement between bank and nonbank lender which insulated the 
bank from all credit and legal risk, and provided for considerable payments to continue 
originating the nonbank’s loans).  
 144. “Safety and soundness” is bank-regulatory shorthand for a regulator’s mandate to 
prevent the collapse of a bank and its collateral damage to depositors, the taxpayer, and the 
greater economy. See Making Sense of the Federal Reserve: Safety and Soundness, FED. RES. 
BANK OF SAINT LOUIS, https://www.stlouisfed.org/in-plain-english/safety-and-soundness 
[https://perma.cc/2QFG-9MSB] (“The nation’s banking system is only as safe and sound as the 
banks within the system. So the Federal Reserve examines banks regularly to identify and contain 
bank risks.”). 
 145. See Mission, Vision, and Values, FDIC, https://www.fdic.gov/about/strategic/
strategic/mission.html [https://perma.cc/7EKM-9EAU] (“The Federal Deposit Insurance 
Corporation (FDIC) is an independent agency created by the Congress to maintain stability and 
public confidence in the nation’s financial system by . . . examining and supervising financial 
institutions for safety and soundness and consumer protection . . . .”); About the OCC, OCC, 
https://www.occ.treas.gov/about/what-we-do/mission/index-about.html [https://perma.cc/BMP3-
TN7W] (“To ensure that national banks and federal savings associations operate in a safe and 
sound manner, provide fair access to financial services, treat customers fairly, and comply with 
applicable laws and regulations.”). 
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compliance in its supervised banks, through formal and informal 
enforcement mechanisms,146 is very likely to have a beneficial 
moderating effect on third-party lending accomplished through rent-a-
charter arrangements structured to avoid a finding that the nonbank is 
the true lender. Quite intuitively, the longer and more substantive the 
role of the bank in the rent-a-charter arrangement, the more likely it is 
that the bank’s regulators will effectively detect and deter abusive or 
unsafe practices and encourage or mandate conformance with 
fundamental principles of safety and soundness and consumer 
protection. 

The FDIC has long recognized the array of dangers that 
accompany the intersection of nonbank lending and traditional 
banking, and has periodically provided guidance to its member 
institutions on properly managing these risks. At various points since 
2005, the FDIC has updated its advice to meet new trends in payday-
lending relationships with federally insured banks;147 in 2016, the FDIC 
proposed guidance on how banks looking to partner with third-party 
lenders might do so more responsibly, by mitigating credit, compliance, 
and operational risk.148 The FDIC’s proposed guidance would require 
that banks “engaging in significant third-party lending activities . . . 
maintain capital149 well-above regulatory minimums,”150 and would 
increase the frequency of such bank’s examinations.151 

Although the OCC has consistently advocated for an expansive 
conception of preemption of state consumer-protection laws for 
national banks,152 it has also recognized the risks inherent in permitting 
nonbanks to access the privileges accorded to traditional banks, and 
has periodically issued guidance to nationally chartered banks that 
 

 146. See BARR ET AL., supra note 24, at 841–45 (summarizing the various formal and informal 
enforcement mechanisms by which federal and state regulators seek to ensure the safety and 
soundness of banks).  
 147. FDIC, FIL–14–2005, GUIDELINES FOR PAYDAY LENDING (2015), https://www.fdic.gov/
news/news/financial/2005/fil1405a.html [https://perma.cc/U34A-CVZU].  
 148. FDIC, FIL–50–2016, EXAMINATION GUIDANCE FOR THIRD-PARTY LENDING (2016), 
https://www.fdic.gov/news/news/financial/2016/fil16050a.pdf [https://perma.cc/M9AJ-FEPW].  
 149. In the bank-regulatory context, capital functions both as a metric of a bank’s stability and 
as a tool for regulators to ensure that a bank’s loss-absorbing cushion is commensurate with its 
risk profile so as to prevent the need for taxpayer bailouts. See BARR ET AL., supra note 24, at 259 
(“In functional and slightly idealized terms, capital measures the amount of losses that an 
institution can suffer without impairing its obligations to creditors and other claimants.”). 
 150. FDIC, supra note 148, at 11. 
 151. Id. at 13. 
 152. For a discussion of the OCC’s promulgation of broad preemption determinations for 
national banks, see supra notes 52–54 and accompanying text.  
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elect to enter into third-party lending relationships.153 Like the FDIC’s 
recommendations, the OCC’s bulletins and advisory letters urge 
national banks originating loans on behalf of third parties to play an 
active role in monitoring the quality of the loans and the behavior of 
the third-party lender.154 The OCC additionally promulgated rules 
providing that, when the OCC determines that it must conduct an 
investigation into a bank’s third-party relationship, that bank must pay 
the assessment of special examination fees.155 The OCC went so far as 
to put rent-a-charter parties on notice in 2000 by warning that they 
“should not assume that the benefits of a bank charter, particularly with 
respect to the application of state and local law, would be available to 
them.”156  

A bank’s primary regulatory supervisor exerts considerable 
influence over its operations in ways that few regulatory entities can 
claim vis-à-vis most third-party lenders by providing general guidance 
about best practices alongside the omnipresent threat of informal and 
formal enforcement processes. By virtue of this influence, loans 
originated through third-party relationships in which the bank assumes 
a substantive role in the lending with a continued economic interest in 
the loans are likely to be more compliant with fundamental principles 
of bank risk management and consumer protection. 

D. Benefits over a Statutory Approach 

It may be said that courts are inappropriate actors to eradicate 
these sham transactions. But unlike a legislative approach, the inherent 
agility of the true lender doctrine as applied by courts will ensure that 
the effort retains teeth. Even if meaningful legislation is enacted, free 
from loopholes that undermine its efficacy, a statutory approach 

 

 153. See OCC, OCC BULL. NO. 2013-29, THIRD-PARTY RELATIONSHIP (2013), 
https://www.occ.treas.gov/news-issuances/bulletins/2013/bulletin-2013-29.html [https://perma.cc/
VE29-JEGA] (warning of the risks to banks posed by third-party relationships in the absence of 
adequate ex ante due diligence in conjunction with ongoing monitoring of the third party’s 
behavior); OCC, ADVISORY LETTER 2000–10 ON PAYDAY LENDING (2000) (“Such third-party 
arrangements significantly increase risks to the bank and the OCC’s supervisory concerns.”) 
[hereinafter OCC, ADVISORY LETTER]. 
 154. Id. 
 155. See 12 C.F.R. § 8.6 (2018) (providing for the assessment of additional supervisory fees 
against the bank to cover the cost of investigations “if the OCC determines that assessment of the 
fee is warranted . . . because of the high risk or unusual nature of the activities performed” by the 
third party). 
 156. OCC, ADVISORY LETTER, supra note 153.  
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cannot adequately anticipate innovations in rent-a-charter 
arrangements.  

The saga of the Home Ownership and Equity Protection Act 
(HOEPA) is instructive here.157 The legislation targeted subprime-
mortgage lending in light of reports of increasingly abusive home 
lending practices.158 It increased disclosure requirements at the point 
of origination, imposed statutory damages against lenders for 
violations, and created liability for entities that subsequently purchase 
subprime mortgages that do not conform to HOEPA’s standards.159 
But the static nature of the statute meant that “lenders could easily 
evade HOEPA’s restrictions by structuring loans to fall just below 
HOEPA’s bright line, high thresholds.”160 

Here, however, the dynamic quality of the true lender doctrine—
and the courts’ ability to animate it—is uniquely positioned to avoid 
the kinds of shortcomings displayed by legislative efforts like HOEPA. 
A judicial doctrine that is capable of identifying the real incentives of 
the parties without regard to the obfuscating names or forms they 
employ is likely to be considerably more effective than targeting 
legislation which sets forth discrete floors or ceilings which can be 
easily evaded by nonbank lenders.161 That the doctrine relies heavily 
on a fact-intensive, totality-of-the-circumstances analysis militates 
strongly in favor of a judicial approach, inherently more capable of 
adjudicating arrangements on a case-by-case basis. Indeed, the 
nontheoretical contours of this test have yet to be delineated precisely, 
owing principally to the small number of cases resolved on the merits. 
Courts are the most competent institution to mold the shape of the 
doctrine when parties invariably begin to alter their arrangements to 
avoid legal risk. To be sure, the arrangement at issue in CashCall 

 

 157. Home Ownership and Equity Protection Act, Subtitle B of Title I of the Riegle 
Community Development and Regulatory Improvement Act of 1994, Pub. L. No. 103-325, 108 
Stat. 2190 (1994) (codified as amended in scattered sections of 15 U.S.C.). 
 158. BARR ET AL., supra note 24, at 593. 
 159. Id. 
 160. Id. Additionally, by the time HOEPA was enacted, the mortgage industry had 
successfully lobbied for the inclusion of a series of carve-outs, the largest of which removed 
purchase mortgages—that is, “first mortgages”—from its ambit entirely. Id. As even a casual 
observer of the financial crisis of 2008 would surmise, the statute did not effectively curtail abuse 
in the subprime mortgage market. See id. (explaining that between 2004 and 2011, the act applied 
to less than one half of one percent of all nonpurchase mortgages). 
 161. Congress could, of course, codify the basic principles of the true lender doctrine. But the 
fact-bound application of such a statute is certain to rest, at some level of review, with the courts—
where the doctrine already exists. 
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presented perhaps the most clear-cut form of a sham transaction: the 
parties employed a relationship blatantly designed to bypass interest-
rate limits. If this type of transaction represented the final attempt by 
rent-a-charter participants to create a sham transaction, Congress 
could draft a statute to effectively dispose of the phenomenon by 
proscribing the structure presented in that case. But rent-a-charter 
parties will invariably tweak their structure162 in pursuit of the same 
end—an end run around state consumer-protection laws—with only 
minimal reallocation of lending risk. Accordingly, the incremental 
method of the common law, guided by continual judicial appraisals of 
the impact on parties of the most recent judicial application of the 
doctrine, is well positioned to define the metes and bounds of the 
doctrine.  

It is true, of course, that such an approach will involve an element 
of uncertainty on the part of rent-a-charter participants. But this 
uncertainty is clearly different in scope and kind from that generated 
by the Madden decision. The true lender test specifically targets actors 
entering into bank partnerships with the intent to evade state interest 
rate limitations and other consumer-protection laws, a group that can 
be fairly charged with an awareness that their activities are afield of 
any kind of safe harbor. Moreover, the uncertainty faced by rent-a-
charter parties is no different from any common law doctrine whose 
deployment is necessarily a fact-intensive endeavor. Like a finding of 
unclean hands or lack of good faith, courts can only identify the true 
lender on the basis of all the facts before them, and parties seeking to 
structure their behavior accordingly must do so by analogy to 
adjudicated cases.163 

Additionally, banking regulation should be fundamentally 
conceptualized as a tradeoff. As Professor Howell Jackson explains: 

The premise . . . is that an entity should not be allowed to engage in 
the business of banking unless the entity complies with the regulatory 

 

 162. For a discussion of measures that rent-a-charter parties are presently considering to 
avoid a finding that the third party is the true lender, see infra Part III.C.2. 
 163. Some practitioners in the FinTech area have noted that the true lender jurisprudence 
provides ample guidance for more legitimate nonbank lenders. See, e.g., Chris Bruce, Appeals 
Court May Tackle ‘True Lender’ Debate Affecting Fintechs, Online Lenders, BLOOMBERG L.: 
BANKING (Mar. 30, 2017), https://www.bna.com/appeals-court-may-n57982085931 [https://
perma.cc/48LK-MBQW] (quoting a partner at Goodwin Procter who believes that the test from 
CashCall “can be helpful because it provides a little bit of a roadmap,” adding that “[t]he 
predominant economic interest test is a higher-bar test for bank partnerships, but one that bank 
partnerships can satisfy”). 
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safeguards designed to restrain the risks associated with depository 
institutions and also presumably complies with the social obligations 
and political constraints imposed on the banking industry.164 

This conception of banking helps to explain the asymmetrical 
relationship between banks and their regulators, for which there is no 
analogue in the relationships between other industries and their 
regulators. Indeed, it is this same justification on which financial 
regulators base their imposition of a variety of regulatory mechanisms 
whose precise form is purposely unclear ex ante. For instance, the 
precise inputs and formula for the Federal Reserve’s annual stress-
testing processes165 remain generally opaque.166 This lack of 
transparency, while bitterly opposed by banks, is defended on grounds 
that it is necessary to prevent banks from gaming the models so as to 
appear more financially healthy than they actually are.167  

As with any other condition on the business of banking, the 
uncertainty faced by banks who elect to enter into third-party lending 
relationships as a result of an under-defined true lender doctrine is 
simply an extension of this logic: an unavoidable restraint on the risks 
associated with those institutions who have been permitted to engage 
in the business of banking. 

Finally, even if the true lender doctrine was amenable to 
distillation by statute or rulemaking, any push to achieve this end will 
invariably run headlong into a federal government that is openly 
hostile to financial regulation. Clearly, the current administration, 
Congress, and the CFPB are each motivated and well-positioned either 
to eliminate consumer-financial regulations or to reduce the 
 

 164. Howell E. Jackson, Regulation in a Multisectored Financial Services Industry: An 
Exploratory Essay, 77 WASH. U. L.Q. 319, 368 (1999). A more contemporary example of this view 
is found throughout the OCC’s white paper exploring the grant of a limited charter for 
marketplace lenders. See OCC, supra note 14, at 1 (“[I]f [the OCC] decide[s] to grant a national 
charter to a particular fintech company, that institution will be held to the same high standards of 
safety and soundness, fair access, and fair treatment of customers that all federally chartered 
institutions must meet.”). 
 165. Stress testing refers to two processes—Comprehensive Capital Analysis and Review, and 
the Dodd-Frank Act Stress Tests, both of which are accomplished by the Federal Reserve—in 
which the financial health of the largest bank holding companies is evaluated based on how their 
balance sheets would fare when subjected to varying degrees of adverse economic conditions. See 

BARR ET AL., supra note 24, at 308–12 (explaining the impetus, rationale, and operation of stress 
testing). 
 166. See id. at 313 (noting criticism of the confidentiality of stress-testing models and 
assumptions). 
 167. See id. (explaining that the Federal Reserves’ rationale for declining to disclose detailed 
assumptions and model inputs is to prevent banks from gaming the models). 
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enforcement of extant consumer-financial laws. President Donald 
Trump has advocated for the repeal of Dodd-Frank both as a 
candidate168 and as president,169 and his administration reportedly 
considered “making a high-profile run on the [CFPB],” but decided 
against that path after polling data revealed an agency “too popular to 
pick a public fight with.”170  

In November of 2017, however, President Trump was finally able 
to begin remaking the CFPB by appointing Mick Mulvaney—whose 
avowed beliefs are inimical to the CFPB171—to be the acting director 
of the agency that had secured the most full-throated judicial 
endorsement of the true lender doctrine to date.172 Since leading the 
CFPB, Mulvaney has halted rulemaking, imposed a freeze on new 
enforcement actions, and actively lobbied legislators to pursue 
congressional invalidation of a CFPB rule governing short-term 
lending that was promulgated before Mulvaney arrived.173 

Meanwhile, the only real question in Congress is which version of 
financial deregulatory reform will garner enough support to become 

 

 168. See Emily Flitter & Steve Holland, Trump Preparing Plan to Dismantle Obama’s Wall 
Street Reform Law, REUTERS (May 17, 2016, 8:14 AM), https://www.reuters.com/article/us-usa-
election-trump-banks/trump-preparing-plan-to-dismantle-obamas-wall-street-reform-law-
idUSKCN0Y900J [https://perma.cc/9YXC-EMLU] (reporting on then-candidate Trump’s plan to 
repeal Dodd-Frank). 
 169. See Benjamin Bain & Jesse Hamilton, Trump Pledges ‘Big Number’ on Dodd-Frank in 
Anti-Rule Push, BLOOMBERG POLITICS (Jan. 30, 2017), https://www.bloomberg.com/news/
articles/2017-01-30/trump-pledges-big-number-on-dodd-frank-in-anti-regulatory-push [https://
perma.cc/62J2-XFX3] (quoting President Trump’s promise “to do a big number on Dodd-
Frank”). 
 170. Steve Eder, Jessica Silver-Greenberg & Stacy Cowley, Republicans Want To Sideline 
This Regulator. But It May Be Too Popular., N.Y. TIMES (Aug. 31, 2017), 
https://www.nytimes.com/2017/08/31/business/consumer-financial-protection-bureau.html 
[https://perma.cc/W75S-E4GS]. 
 171. See Renae Merle, The CFPB Now Has Two Acting Directors. And Nobody Knows Which 
One Should Lead the Federal Agency, WASH. POST (Nov. 24, 2017), https://www.
washingtonpost.com/news/business/wp/2017/11/24/the-cfpb-now-has-two-acting-directors-and-
nobody-knows-which-one-should-lead-the-federal-agency/?utm_term=.1dcfccc520f4 
[https://perma.cc/H32C-JDKH] (“Trump proposed his White House budget director, Mick 
Mulvaney, as the acting director of the CFPB, which Mulvaney once called a ‘joke’ and said he 
wished didn’t exist.”). 
 172. For a review of CashCall, Inc., see supra notes 127–35 and accompanying text. 
 173. See Ian McKendry, Mulvaney’s First Days at CFPB: Payday, Personnel and a Prank, AM. 
BANKER (Dec. 4, 2017, 8:00 PM), https://www.americanbanker.com/news/cfpbs-mulvaney-backs-
congressional-repeal-of-payday-lending-rule [https://perma.cc/Z8MH-PG9R] (detailing 
Mulvaney’s actions in the initial weeks of his CFPB tenure). 
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law: the House’s extreme Financial CHOICE Act,174 passed by the 
House in June 2017 along party lines, or a more moderate bipartisan 
bill making its way through the Senate.175 Even if the current CFPB 
leadership resumed the operation of the bureau consistent with its 
mission, this Congress has displayed a clear desire to exercise any 
controls at its disposal to block the proliferation of consumer-financial 
regulation.176 With a president, Congress, and the CFPB intent on 
achieving a decrease in financial regulation and associated 
enforcement, any suggestion that a statutory or administrative 
approach is preferable to the true lender doctrine is not generally 
tenable.  

CONCLUSION 

The modern scope of the exportation doctrine bears little 
relationship to its historical justification. Moreover, the exigencies of 
consumer protection and the mitigation of future financial crises 
militate strongly in favor of the doctrine’s curtailment. Nonbank 
entities, at minimum, should not be allowed the benefit of the doctrine 
by temporarily occupying banks for the sole purpose of originating 
loans that are immune from state financial-consumer-protection laws. 
The experience of the Madden ruling cautions strongly against a blunt, 
overly broad ruling, while the inefficacy of HOEPA weighs against 
legislation that may prove unresponsive or watered down upon its 
enactment. The true lender doctrine’s singular focus on substance over 
form, combined with judicial agility to examine each factual 
constellation and detect any obfuscating formalities implemented by 
rent-a-charter parties, is presently the most effective way to sensibly 
limit the reach of the exportation doctrine. And, to the degree that 
banks assume more substantive duties in the lending process and retain 
some measure of risk in seeking to comply with the doctrine, the results 
 

 174. Financial CHOICE Act of 2017, H.R. 10, 115th Cong. (as passed by House, June 8, 2017). 
Transparently hostile to consumer financial protection, the CHOICE Act forbids the CFPB from 
even maintaining a database of complaints received from consumers, id. § 724, and completely 
eliminates the agency’s authority to proscribe unfair, deceptive, and abusive acts and practices by 
depository institutions, id. § 735. 
 175. Economic Growth, Regulatory Relief, and Consumer Protection Act, S. 2155, 115th 
Cong. (as reported by S. Comm. on Banking, Hous. & Urban Affairs, Dec. 18, 2017). 
 176. See Joint Resolution Providing for Congressional Disapproval Under Chapter 8 of Title 
5, United States Code, of the Rule Submitted by Bureau of Consumer Financial Protection 
Relating to “Arbitration Agreements,” Pub. L. No. 115-74, 131 Stat. 1243 (2017) (invalidating the 
CFPB’s consumer-financial arbitration rule that had been promulgated pursuant to express 
authorization of Dodd-Frank). 
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are broadly consistent with regulatory approaches that have been 
deployed in the wake of the financial crisis.  
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NFIB	  Member	  Q	  &	  A	  with	  Kabbage	  
	  

Kabbage	  helps	  small	  businesses	  get	  the	  funding	  they	  need	  to	  grow.	  Through	  a	  fully	  automated,	  online	  platform,	  
businesses	  can	  link	  their	  latest	  business	  data,	  allowing	  Kabbage	  to	  review	  the	  overall	  health	  of	  their	  business	  –	  not	  

just	  a	  credit	  score	  –	  to	  approve	  and	  provide	  loans	  of	  up	  to	  $100,000	  in	  minutes.	  
	  
	  

Q:	  Are	  you	  a	  direct	  lender?	  
A:	  Yes,	  Kabbage	  is	  a	  direct	  lender	  and	  we	  take	  the	  risk	  of	  loss	  for	  all	  the	  loans	  that	  we	  
make.	  We	  issue	  our	  loans	  in	  partnership	  with	  Celtic	  Bank,	  a	  Utah-‐Chartered	  Industrial	  
Bank	  which	  is	  regulated	  by	  the	  FDIC.	  	  
	  

Q:	  Does	  Kabbage	  look	  at	  personal	  credit?	  
A:	  Yes,	  a	  hard	  inquiry	  is	  pulled	  through	  Experian	  on	  the	  last	  step	  of	  the	  Kabbage	  
application.	  This	  is	  used	  to	  verify	  the	  identify	  of	  the	  applicant	  and	  adhere	  to	  anti	  money	  
laundering	  laws.	  
	  

Q:	  Do	  I	  need	  to	  have	  good	  credit	  score	  to	  get	  a	  loan	  from	  you?	  
A:	  Not	  necessarily.	  However,	  if	  we	  have	  limited	  information	  about	  the	  health	  of	  your	  
business	  performance	  through	  the	  data	  channels	  linked	  to	  the	  Kabbage	  application,	  it	  is	  
helpful	  to	  understand	  personal	  financial	  performance	  to	  help	  inform	  the	  decision.	  
	  

Q:	  How	  does	  a	  line	  of	  credit	  affect	  your	  credit	  rating	  with	  the	  credit	  bureaus	  if	  you	  use	  it	  or	  if	  
you	  don't	  use	  it?	  

A:	  The	  hard	  inquiry	  during	  the	  application	  process	  may	  impact	  your	  credit	  a	  few	  points.	  
Using	  or	  not	  using	  your	  line	  doesn’t	  effect	  your	  credit	  at	  all.	  It	  could	  potentially	  increase	  
your	  personal	  credit	  score	  because	  you	  will	  not	  be	  using	  your	  personal	  accounts	  for	  
business	  purposes	  any	  longer.	  We	  see	  that	  our	  customers’	  credit	  scores	  increase	  10	  
points	  on	  average	  in	  the	  first	  year	  of	  working	  with	  us.	  

 
Q:	  Do	  you	  qualify	  start-‐ups?	  

A:	  While	  we	  would	  love	  to	  be	  able	  to	  qualify	  start	  ups,	  our	  business	  model	  requires	  at	  
least	  one	  year	  of	  business	  performance	  history	  to	  make	  a	  qualification	  decision.	  If	  you	  
are	  a	  start	  up	  in	  need	  of	  capital;	  check	  out	  credit	  cards,	  home	  equity	  loans,	  crowd	  
funding	  companies	  like	  Kickstarter	  or	  equity	  funding	  through	  venture	  capitalists	  and	  
investors.	  
	  

Q:	  What	  are	  your	  rates?	  
A:	  Kabbage	  has	  6-‐month	  and	  12-‐month	  pay	  back	  terms.	  Monthly	  payments	  to	  Kabbage	  
include	  a	  portion	  of	  the	  original	  loan	  amount	  plus	  associated	  costs.	  The	  costs	  range	  from	  
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1%	  to	  12%	  of	  the	  original	  loan	  amount.	  There	  are	  no	  origination	  fees	  or	  early	  repayment	  
penalties.	  
	  

Q:	  What	  collateral	  do	  you	  require?	  	  
A:	  We	  do	  not	  require	  collateral.	  We	  make	  sure	  that	  the	  total	  amount	  you	  are	  borrowing	  
is	  not	  more	  than	  you	  can	  reasonably	  pay	  off.	  Too	  many	  businesses	  have	  failed	  because	  
they	  have	  had	  too	  much	  outstanding	  debt	  relative	  to	  their	  revenue.	  We	  don’t	  want	  to	  
see	  that	  happen	  to	  our	  customers.	  

	  
Q:	  If	  I	  currently	  have	  funding	  provided	  from	  OnDeck.	  If	  I	  seek	  a	  line	  of	  credit	  through	  Kabbage	  
would	  that	  jeopardize	  my	  agreement	  or	  relationship	  with	  OnDeck?	  

A:	  If	  you	  have	  enough	  revenue	  and	  are	  able	  to	  satisfy	  repayment	  of	  multiple	  loans,	  you	  
should	  be	  in	  good	  shape.	  OnDeck	  would	  be	  the	  best	  resource	  for	  answering	  this	  question	  
to	  see	  how	  their	  company	  handles	  businesses	  that	  have	  loans	  with	  multiple	  providers.	  

	  
Q:	  My	  experience	  with	  these	  type	  of	  lenders	  is	  the	  cost	  of	  funds	  is	  very	  high	  and	  the	  people	  
who	  are	  on	  the	  other	  end	  of	  the	  phone	  try	  to	  manipulate	  this	  information.	  I	  haven't	  ever	  
called	  Kabbage	  but	  have	  talked	  with	  three	  other	  lenders.	  Are	  there	  possibly	  shady	  options	  
out	  there?	  

A:	  Unfortunately,	  there	  is	  potential	  to	  run	  into	  some	  “bad	  actors”.	  It’s	  important	  to	  learn	  as	  
much	  as	  you	  can	  about	  a	  lender,	  their	  terms	  and	  their	  pricing	  before	  you	  move	  forward	  with	  
an	  application	  	  

•   Ask	  key	  questions	  about	  the	  total	  cost	  of	  the	  loan	  and	  payback	  terms	  
•   Check	  BBB	  ratings	  for	  the	  lender	  
•   Research	  the	  company	  and	  its	  owners	  
•   Make	  sure	  you	  can	  get	  in	  touch	  with	  the	  company	  

	  
	  

More	  questions	  about	  Kabbage?	  	  
Our	  Customer	  Service	  Team	  is	  here	  to	  help	  at	  888-‐564-‐7344	  

	  
To	  apply,	  visit	  www.kabbage.com/nfib	  
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January 22, 2019 

 

Via Email: Comments@fdic.gov 

Robert E. Feldman 

Executive Secretary 

Federal Deposit Insurance Corporation 

550 17th Street NW 

Washington, D.C. 20429 

 

  Re:  Docket No. RIN 3064-ZA04 

Request for Information on Small-Dollar Lending 

 

Dear Secretary Feldman: 

 

We, the undersigned attorneys general, submit this comment in response to the Federal Deposit 

Insurance Corporation’s (“FDIC”) request for information on small-dollar lending.1  

We welcome the FDIC’s interest in encouraging FDIC-supervised financial institutions such as 

state-chartered banks to offer prudently structured and responsibly underwritten small-dollar credit 

products to consumers. As the FDIC’s recent data shows, approximately 8.4 million U.S. 

households were “unbanked” and approximately 24.2 million U.S. households were underbanked 

in 2017.2 The short-term credit needs of these households are largely met by the fringe financial 

sector: non-bank entities such as payday lenders and high-cost installment lenders that “are often 

usurious, sometimes predatory, and almost always worse for low-income individuals than the 

services offered by traditional banks to their customers.”3 Most borrowers are unable to repay these 

loans when they become due and are instead forced to take out new loans – and pay additional fees 

– to cover the prior loans, which can trap them in an endless cycle of debt.4 The high cost of fringe 

                                                           
1 See Request for Information on Small-Dollar Lending, 83 Fed. Reg. 58,566 (Nov. 20, 2018). 
2 See “2017 FDIC National Survey of Unbanked and Underbanked Households,” Federal Deposit Insurance 

Corporation, October 2018 [hereinafter “FDIC Survey”]. 
3 Mehrsa Baradaran, It’s Time for Postal Banking, 127 Harv. L. Rev. 165, 166-67 (2014); see FDIC Survey, supra 

note 2, at 8 (discussing alternative financial services for unbanked and underbanked households). 
4 According to a 2016 study by the Consumer Financial Protection Bureau, an astonishing 80% of payday loans are 

rolled over.  See Consumer Fin. Prot. Bureau, Supplemental Findings on Payday, Payday Installment, and Vehicle 

Title Loans, and Deposit Advance Products at 115-16 (June 2016), available at 

https://files.consumerfinance.gov/f/documents/Supplemental_Report_060116.pdf.  The fees payday lenders reap 

from such borrowers – estimated to be $3.8 billion annually – are one of the industry’s largest sources of revenue.  

See Ctr. for Responsible Lending, Shark-Free Waters:  States Are Better Off Without Payday Lending at 1 (Aug. 

NRO 0296235
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financial products are, in part, a function of the administrative costs such institutions face in 

originating and servicing credit extended to unbanked and underbanked households.5 State-

chartered banks face lower administrative costs and can leverage economies of scale to offer small-

dollar credit to unbanked and underbanked consumers at lower costs than fringe financial 

institutions.6 There are, however, important legal risks for state-chartered banks that seek to enter 

this sector.  

I. Evasion of State Laws 

Many states have enacted laws to protect consumers from abuses associated with high-cost small-

dollar credit offered by fringe lenders. These laws reflect the will of the citizens in each state to 

restrict the ability of fringe lenders to engage in predatory practices. Although the details of these 

laws vary from state to state, there are features common to most state small-dollar lending laws. 

Many state laws cap the annual percentage rate (“APR”) licensed lenders can charge for small, 

unsecured loans, and prohibit unlicensed lending.7 In addition to rate caps on installment loans, 

many state laws substantially circumscribe fringe lenders’ ability to offer extremely predatory 

products such as high-cost payday loans. These limitations include outright prohibitions, structural 

                                                           
2016), available at https://www.responsiblelending.org/sites/default/files/nodes/files/research-publication/crl-shark-

free-waters-aug2016.pdf.  
5 See Baradaran, supra note 3 at 167; but see Mark Flanney & Katherine Samolyk, Payday Lending: Do the Costs 

Justify the Price? (FDIC Ct. for Fin. Research, Working Paper No. 2005-09, 2005). 
6 See Baradaran, supra note 3 (explaining how similar economies of scale, infrastructure, and clientele can help the 

Post Office offer affordable small-dollar loans). 
7 CA: licensed lenders limited to monthly interest charges ranging from 1% to 2.5% for loans of various amounts less 

than $2,500. See Cal. Fin. Code § 22303; CT: 36% for small loans less than $5,000 and 25% for small loans between 

$5,000 and $15,000. See Ch. 668, Part III, Conn. Gen. Stat.; CO: See C.R.S. §§ 5-2-201, 5-2-214; DC: licensed lenders 

prohibited from charging rates in excess of 24%. See D.C. Code § 28–3301; IL: 99% on consumer installment loans 

less than $1,500 and 36% on consumer installment loans between $1,500 and $40,000. See 250 Ill. Comp. Stat. §§ 

670/15 & 17.2; MA: 12% civil usury rate on small dollar loans of less than $6,000 and licensed lenders permitted to 

charge no more than 23%. See Mass. Gen. L. c. 140, § 96; 209 CMR 26.01 (Small Loan Rate Order); MD: licensed 

lenders prohibited from charging rates in excess of 24% or 33% for consumer loans less than $6,000, depending on 

the original and unpaid principal balance of the loans.  See Md. Code Ann., Com. Law §§ 12-301-12-303, 12-306; 

NC: licensed lenders prohibited from charging interest in excess of blended rate of 30% on loans not exceeding 

$15,000.  See N.C. Gen. Stat. § 53-176; NJ: Criminal usury law prohibits lenders from charging more than 30% to 

individuals.  See N.J.S.A. 2C:21-19.  Civil usury law prohibits unlicensed lenders from charging more than 16%.  See 
N.J.A.C. 3:1-1.1; NY: Criminal usury law prohibits licensed lenders from charging more than 25%.  See N.Y. Penal 

L. § 190.40.  Civil usury law prohibits unlicensed lenders from charging more than 16%.  See N.Y. Gen. Oblig. § 5-

501; N.Y. Banking L. § 14-a; NC: licensed lenders prohibited from charging interest in excess of blended rate of 30% 

on loans not exceeding $15,000.  See N.C. Gen. Stat. § 53-176; OR: licensed lenders prohibited from charging in 

excess of 36% on consumer finance loans of $50,000 or less.  See Or. Rev. Stat. § 725.340(a); PA: licensed lenders 

limited to 24% APR under the Consumer Discount Company Act, 7 P.S. §§ 6217.1, and unlicensed lenders limited to 

6% APR under Section 201 of the Loan Interest and Protection Law, 41 P.S. § 201; VA: 36% for small loans less than 

$2,500.  Va. Code Ann. §§ 6.2-1501 and 6.2-1520. 
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limits,8 and restrictions on the ability to take out multiple loans or rollover credit.9  

Laws restricting small-dollar lending are not particularly new. State usury laws date back to the 

late nineteenth century, and efforts to restrict small-sum lending began over a century ago.10 Since 

the enactment of these laws, states have struggled with efforts by fringe lenders to evade state 

restrictions. Evasion schemes include structuring loans to fall outside the scope of state lending 

laws11 or characterizing interest as fees.12 In recent decades, fringe lenders have attempted to 

leverage relationships with third parties to overcome state restrictions. In the early 2000s, fringe 

lenders began to associate with traditional banks to take advantage of the fact that traditional banks 

are generally not subject to state interest rate caps.13 This method became known as “rent-a-bank” 

lending because the bank participated only by lending its name and charter to the transaction. 

Payday lenders would claim the bank was the lender, allowing it to take advantage of the bank’s 

ability to export its home state’s interest rate and evade the usury and other interest rate caps in the 

state where the borrower resides.14  

By the late 2000s, “rent-a-bank” lending declined as many traditional banks severed their 

relationships with payday lenders. The financial crisis of 2008 along with increased regulatory 

scrutiny may have precipitated this decline. When rent-a-bank schemes began to falter, payday 

lenders turned to Native American tribes in an attempt to take advantage of tribal sovereign 

                                                           
8 CA: limits traditional personal-check-based payday loans to $300.  See Cal. Fin. Code sec. 23035(a); CO: effective 

February 1, 2019, limits rates on payday loans to 36%. See C.R.S. 5-3.1-105; DC: prohibiting all lenders from charging 

rates in excess of 24%.  See D.C. Code § 28–3301; IL: limits payday loans to the lesser of 25% of consumer’s gross 

monthly income (22.5% for installment payday loans) or $1,000.  See 815 Ill. Comp. Stat. § 122/2-5(e); MA: See 

Mass. Gen. L. c. 140, § 96; 209 CMR 26.01 (Small Loan Rate Order); NJ: N.J.A.C. 3:1-1.1 and N.J.S.A. 31:1-1(a); 

OR: requires minimum 31-day term and prohibits certain terms and waivers of rights.  See Or. Rev. Stat. § 725A.064; 

PA: limits interest rate to 24% APR, caps late fees, prohibits compound interest.  See 7 P.S. §§ 6217.1; VA: limits 

payday loans to $500.  Va. Code Ann. § 6.2-1816(5); WA: lesser of 30 percent of the consumer’s gross monthly 

income or $700.  See Wash. Rev. Code sec. 31.45.073(2). 
9 CA: Cal. Fin. Code sec. 23037(a); CO: C.R.S. § 5-3.1-106 IL: 815 Ill. Comp. Stat. 122/2-30; IA: Iowa Code sec. 

533D.10(1)(e); MA: 209 CMR 26.01 (Small Loan Rate Order); Or. Rev. Stat. § 725A.064(6); VA: Va. Code Ann. 

sec. 6.2-1816(6); WA: Wash. Rev. Code sec. 31.45.073(2). 
10 See F. B. Hubachek, The Development of Regulatory Small Loan Laws, 8 L. & Contemp. Probs. 108, 113 (1941) 

(detailing the history and the adoption of uniform small loan laws by states in the early twentieth century). 
11 See De La Torre v. CashCall, Inc., 422 P.3d 1004 (Cal. 2018) (holding that loans structured to fall outside 

California’s small-loan rate cap can be unconscionable if the interest rate is too high); State, ex rel King v. B&B Inv. 

Group, Inc. et al., 329 P.3d 658 (N.M. 2014) (holding that lender’s year-long signature loans structured to evade New 

Mexico payday lending laws were structurally and procedurally unconscionable). 
12 See, e.g., Livingston v. Fast Cash USA, Inc., 753 N.E. 2d 572 (Ind. 2001) (rejecting lender’s argument that interest 

charges were simply check cashing fees); Hamilton v. York, 987 F. Supp. 953 (E.D. Ky. 1997) (same); see also Illinois 

v. CMK Inv., Inc. d/b/a All Credit Lenders, No. 14 C 2783 (N.D. Ill. Judgment entered June 17, 2016) (alleging 

installment lender’s mandatory account protection fee that was charged on a sliding scale based on the amount 

financed was undisclosed interest in violation of the applicable 36% rate cap imposed by Illinois law).     
13 See Rent-A-Bank Payday Lending: How Banks Help Payday Lenders Evade State Consumer Protections. Consumer 

Federation of America and the U.S. Public Interest Research Group, Washington, DC, Nov. 13, 2001, available at 

https://uspirg.org/reports/usp/rent-bank-payday-lending (describing the then emerging trend of “rent-a-bank” schemes 

among payday lenders). 
14 See Pennsylvania v. Think Finance, Inc., No. 14-7139, 2016 WL 183289, at *1 (E.D. Pa. 2016) (describing rent-a-

bank scheme, where payday lender partners with “an out-of-state bank” to act “as the nominal lender while the non-

bank entity was the de facto lender” in a partnership that sought to take “advantage of federal bank preemption 

doctrines to insulate the [payday lending entities] from state regulation”). 

NRO 0296237

DSP 591-3

Case 1:19-cv-09221-JMF   Document 1-5   Filed 10/04/19   Page 4 of 7



  
 

4 

 

 

immunity. Under these tribal lending schemes, “a non-tribal payday lender makes an arrangement 

with a tribe under which the tribe receives a percentage of the profits, or simply a monthly fee, so 

that otherwise forbidden practices of the lender are presumably shielded by tribal immunity.”15  

A number of recent decisions have cast doubt on the legality of tribal lending schemes.16 As a 

result, payday lenders are once again turning to “rent-a-bank” schemes in order to evade state law. 

Recent court decisions, however, suggest that “rent-a-bank” schemes are just as legally flawed as 

tribal lending schemes.17 State-chartered banks should be wary of entering into relationships with 

fringe lenders that are structured to evade state rate caps. We recommend that the FDIC 

discourage banks from entering into these relationships in any guidance it issues on small-

dollar lending.  

II. Ability to Repay 

Although state-chartered banks are generally not subject to state usury laws, other than applicable 

rate caps in a state-chartered bank’s “home” state18, state-chartered banks are still subject to laws 

of general applicability such as state unfair and deceptive acts or practices (“UDAP”) laws and the 

law of unconscionability embedded in state common law and statutes. A state-chartered bank that 

directly or indirectly extends credit that is structured to fail,19 that lacks economic substance,20 or 

where there is no reasonable probability of repayment may violate state UDAP or state-law 

unconscionability.21 As such, we recommend that the FDIC discourage banks from extending 

small-dollar loans without considering the consumer’s ability to repay.  

In order to ensure that these small-dollar loans are prudently made, we recommend the FDIC 

                                                           
15 Kyra Taylor et al., Pub. Justice Found., Stretching the Envelope of Tribal Sovereign Immunity? An Investigation of 

the Relationships Between Online Payday Lenders and Native American Tribes 6 (2017) (internal quotation marks 

omitted), available at https://www.publicjustice.net/wp-content/uploads/2018/01/SVCF-Report-FINAL-Dec-4.pdf. 
16 See, e.g., CFPB v. CashCall, Inc., 2016 WL 4820635, at *6 (C.D. Cal., Aug. 31, 2016) (holding that defendant 

payday lender was the “true lender” and real party in interest in tribal lending scheme); MacDonald v. CashCall, Inc., 

2017 WL 1536427, at *3 (D.N.J. Apr. 28, 2017), aff’d, 883 F.3d 220 (3d Cir. 2018) (detailing recent trend of cases in 

favor of parties challenging tribal lending arrangements across the country). 
17 See, e.g., Think Finance, supra note 14 (denying motion to dismiss and finding that state’s allegations that non-

banks were utilizing a “rent-a-bank” scheme to circumvent state usury laws were sufficient to state a plausible claim 

for relief and not preempted); CashCall, Inc. v. Morrisey, 2014 WL 2404300 (W. Va. May 30, 2014) (not published), 

cert. denied, __ U.S. __, 135 S.Ct. 2050 (2015) (holding that substance governs over form in evaluating “true lender” 

in a “rent-a-bank” scheme); Meade v. Marlette Funding, No. 2017CV30377 (Colo. Dist. Ct. Aug. 13, 2018) (order 

denying non-bank defendant’s motion to dismiss on preemption of applicable Colorado rate caps).  
18 See 12 U.S.C. § 1831d(a). 
19 See Commonwealth v. Fremont Inv. & Loan, 897 N.E.2d 548 (Mass. 2008) (holding that mortgage loans 

structured to fail unless the borrower’s income will increase during the loan’s term were unfair under Mass. UDAP 

law).  
20 See CFPB v. ITT Educ. Servs., Inc., 219 F. Supp. 3d 878 (S.D. Ind. 2015) (denying defendant’s motion to dismiss 

and finding that the CFPB’s allegation that for-profit college took unreasonable advantage of its students by steering 

them into institutional loans with a known default rate in excess of 60 percent in order to achieve objectives beyond 

the return on the loan was sufficient to state a claim); See also De La Torre & B&B, supra note 11. 
21 As an example, the D.C. Code provides that it is an unlawful trade practice to “make or enforce unconscionable 

terms or provisions of sales or leases” and that “in applying this [standard], consideration shall be given to,” among 

other factors, “knowledge by the person at the time credit sales are consummated that there was no reasonable 

probability of payment in full of the obligation by the consumer.” D.C. Code § 28-3904(r). 
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include in any guidance on small-dollar lending factors banks should consider in evaluating a 

consumer’s ability to repay. Specifically, we recommend that the FDIC suggest that banks consider 

a consumer’s monthly expenses such as recurring debt obligations and necessary living expenses 

in evaluating ability to repay and take into account a consumer’s ability to repay the entire balance 

of the proposed loan at the end of the term without re-borrowing. We also recommend that the 

FDIC suggest that banks at least consider the consumer’s capacity to absorb an unanticipated 

financial event – for instance, in the unexpected event of a loss of income or the added expense of 

a medical emergency – and, nonetheless, still be able to meet the payments as they become due.  

 

III. Conclusion 

 

We appreciate the opportunity to submit this this comment.  Please contact our offices if you have 

any questions or need additional information.    

Sincerely, 
 

 

KARL A. RACINE  

Attorney General for the District of 

Columbia 

XAVIER BECERRA 

Attorney General of California 

 

KWAME RAOUL 

Illinois Attorney General 

BRIAN E. FROSH 

Attorney General of Maryland 

 

LETITIA JAMES  

New York Attorney General 

 

MAURA HEALEY 

Massachusetts Attorney General 

 

 

PHILIP J. WEISER 

Colorado Attorney General 

 

TOM MILLER 

Attorney General of Iowa 

 

GURBIR S. GREWAL 

Attorney General of New Jersey 

JOSHUA H. STEIN 

North Carolina Attorney General 
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ELLEN ROSENBLUM 

Oregon Attorney General 

 

MARK HERRING 

Attorney General of Virginia 

 

 

JOSH SHAPIRO 

Pennsylvania Attorney General 

WILLIAM TONG 

Connecticut Attorney General 
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